Ldad) byl 3ales

x> e LU Sy

t" :
y

Lol Aaals

L) geoall AaldY dag ¥ b el el B dalad) 4Ll Al

il Ay

Aallga Jlall v aluy A

M —u.uém\

22017/ 21438



Al gseal) AaBY Ang ¥ ol el Jlaa) & dalad) 4l Al

Al A

dlas)

Aallpa Jlal) 46 aluy A

Oalaadd [ (utdl) daaly (e (Gs8a sy oSy

el 4 3¢ cipial)

i) daala/ (3 gial) A4S (ha alall (gl B picalall Aoy cillbiial Y0eSiod Allul) o3a Ciadd

22017/ » 1438



Llad) chlu)yall salee

el daala
aladl o lal)

WIS

Lahadl geeall AalY Aag ¥ Ol el Jlaa) B dalad) 44l Aala

T

dallpa Hlall de sl Al il dlac)
20913464 : sl 15

clla 4 L0 il

ailand dapaall Azdlia) Ll elae (30 22017/ 7 [ 11 Gyl copuals dag kY1 oda caid s

tgrdl g g
............................... gl a4 Lo 80 Asad Ly~
............................... Fa-pul Salas Al ue Lot Ll)y batea =2
............................... Facpal ada UL tha)ls Latiea =3

22017/ 21438



Awalll

"aly " LA s Gy V) K e ke e IS )

e e sl Y1y am (4 gmnny asladally 2 4 oSl e )
Anald) (3 Ll 48y Olsy oy Sar sede 0 87 )
B r st o2 S5 e sk 3l e )

Ueal2 dolo 158 ey g e e U
o3 ol ety R e

slall ad L. Lo AN ad sl )

ra )



A PR KA
(K39 F<a o) x s g8
iy ABbgy le] oA adiall (il gy G2 Gy Clsedd) Gy Callal) Gy b 2and)
— ol Euan cra EdUaily ¢ aal) all) dena quplil) Gupa o ahdlly B3ually (Jyshal) cual) 13

() S8 Y e ) Sy Y) —alg Al A la

Oa L Galalad) aang Lol Aias () daaly Falld) alall g peall (KA1 Jyjay asi]
dard) o)y o) plla Al Jualdl) (558 ) JSAY it o) el Mg, Cpaslsly G

i) ) Jsasl S pam o ali Aladha il g Lglala gpan B dag Y 03

Olally JA Jija graally, oLl pag Alee B Ay palda JSI (g5 a8l o s

(saly gy lal) )ally JSHL padly Ll cluball glgda b el JY 32 ol e

Gl Ay &l



DA

Al Alagl At Lgdly s ftealall A0 Jl ) el Analad cadh gl Allasl) e L)
@Y e Ao Jall adhy al g sia (o o) Aabal) oda oy, 39 Lafis 4 BLEY &3 Le ¢ Ly

. Al e o) daala

-

................................... R Cpa)

Aallpa Jlal) 46 by A&

20017/7/11 : gl



udlall
fead Angahe Al s Aalall Al miar A AShAY) Al e uladdl) DAY s o
licly daledl Alall ddia G oLl Gyt WS (5l Gk calgdY) ddaluy Gaadll ddal (o g
Aalal) Llall A gl dpuayl ALaldl o Al) ddalud (Gias dalus el Lgiioa G ales) Al
Loy chylaey il ol Jae b calag Sl g daled) lall el 388 sl ddals Ll
b 3dsill Alalu ge) 2 (2001 Ll (3) Ay ilanddl) Zgall cilehal) (sl e Log Ll
Gainill ol pabainl) dala o dalad) ALl () ey Aalall Ball oy pabiaial ) L)
L) Al aa gyl aaly die ol ey Bl Mgy Copaailly Galiaia¥) dabia Liaf a5 Sl
sl AaBY ans YU LA Jlaals (gseally Jad) iy ) AaSlaall Alajer Jsaally gseall dlialse

Alal) ge ) adny handil) 2800 ClebaY) (58 B ade Gl Lo sag

SV Gl elgs) Ll JSy o Gaall L aily gseall ALBY dng VU eV Cajeyg

Copsill el o Alad el s oo all A8 dng YU 5V CAlagall oda dic goeall Cally &5 (pa
Gaiail) Alsye o) Cus ¢ Gl ol g dalall ALl 4 Gl Adalu opaaty (SN Gasilly
paad (gseall el Gy Aalall bl ) adle ol Adladll JleeY) Cias ledle Galay Sy
Gandy Al iy 8 Aalad) L) e oSy el dias ) e Al Gl e g1 il
O Yelglain ol Aahall (oo all clas L) i elly o ol 5 leiyss Wiad s leamunais A3V

LGaall Basell )5 saaa dIV el Al Le s A8l ol aie LA 138 (LS (e



L o) La 33y DDA S 5eY1 13a Hauad deladl bl Ja a Wl sae y0 ey e lely

O ) LI ag Lag €Y 1as jsaal ¢l sadae bl cllia Jay € ojlaal dagyd cllia A
IS laaaa sy ((Lghall gseall Jaan)idhall geeall ey ans ¥ ol el sy Lagydsae cllia
dag pil odgn Al Aalad) Aol o Il geeLadll bl (e panll gt Sl adlly oy lall (g
AlSy Al Jae Y 130 o Cas (LgiSe geeall LY ans Vol ) 0 o el
s Y 13 o) Gld Woclagpa 5V 138 56 oy AlSIL Lt ety dsladl) Jlee)
it el a1 138 ot Laball ALl gl a3 LS cdah Aime il ljeass ol ladas
D) 8 laa) Jla oSl el g aid Jla bl o3 e Jisll daliad) Calial
Assid) JEY) a Leasall 13 s 3 Jslall Ol Aasaia Sl o Lisag adag pd aaead Lielye

¢l 13 e

.

oY) daa ) 1 gl i N ¢ Slad A g geeall AABY ang Y ol eV )

53l) A S Blas oK1y cAghal) HSad Jadh udy 4r il Y] o JuaYl cp it 4y oalall
OSls (e 2a die geeall Clelialy pad) Cilgy pjlaa) v 4 Amall sl mie 28 QY] 13g]
Ll a1 13g] (ysalal) gaia ) dmal) () sl $dalhae donall odn oz g Liad iy 531 Jslual
) e lail) ol Ly Cayimy Bl o3gd cdah Ll Wjedany Tomall 1) Copall 535000 dpan o
13 LU QW ) 13 ) G dige Laily 2y Canl dpnall o2 O LS ¢ aa) elaadll s

:i.ubﬂ\ 538 Oyaan (e Zu_g)ufu.d a'm,} Gk u}alﬂ\ L@.\U:ﬁ\g ‘;\S\ L})a.ﬂ\ C'_DB\}:



Prosecutorial Discretion not to Proceed with a Criminal Trial Due to Lack of Cause
(Comparative study)

Prepared by : Khalid Bassam Abdel Jabbar Sawalha
Supervisor : Dr . Nabih Salih

Abstract

The Palestinian procedural system is one of the procedural systems that grant the Public
Prosecution a dual function in which the investigation authority and theprosecution authority are
combined. The law also distinguishes between the judiciary and the status of the public
prosecution as an indictment authority and its status as an investigative authority.The prosecution
authority is the main authority vested in the Public Prosecutor's Office,while the investigative
authority has been exceptionally authorized by the Public Prosecution and replaced by the
investigating judge for considerations of the lawmaker except for the Palestinian Criminal
Procedure Law No. 3 of 2001, which considers the investigative authority as the main authority
or main jurisdiction of the Public Prosecutor's Office. Accordingly, the Public Prosecution is
competent to conduct this preliminary investigation and is also competent to conduct this
investigation after completing it in one of the following aspects:either by continuingthe case and
entering the trial stage or stopping the prosecution and the issuance of a decision not to file a
lawsuit, which is called “preserving the criminal case” in Palestinian Criminal Procedure law.

It is known that there is no basis for filing the case when“the decision of the investigator or the
prosecutor is to terminate the preliminary investigation and then stop the case at this stage”.The
matter of not filing a lawsuit is a judicial order of the conduct of the preliminary investigation
and is issued by the investigative authority, which is the Public Prosecutor or the investigating
judge. As the stage of preliminary investigation applies to the description of the judicial
proceedings, and accordingly the Public Prosecution decides to stop the prosecution because
there is no reason to initiate the case.However, the Public Prosecution has to examine the
evidence and its value and based on that, has to decided to go forward with the prosecution of the
criminal case or its preservation. Making this decision would prevent any new prosecution
unless there is new evidence justifying the return of the investigation.

All of the above entails the following questions: First, is the Public Prosecution issuing this order
or decision according to what it sees only, or are there conditions for its issuance? Second, are
there any specific reasons for this law to produce this order?



We would like to point out that there are several conditions for issuing a decision that there is no
basis for filing a criminal case. The law and jurisprudence, as well as several judicial decisions,
specify and therefore the prosecution must comply with these conditions, the most important of
which is that there is no basis for filing the case in writing,

As this issue is a judicial action and all judicial acts must be proved in writing and be explicit,
while the reasons for issuing this order has been determined by law and restricted to certain
reasons only.

The law also obliges the Public Prosecution to justify this issuance so that the party may rely on
these reasons in case he wants to appeal this order. However, in the event of issuing this order is
considered and based on valid reasons; the question arises in this regard, what are the
implications of this decision?

The decision that “there is no basis” for filing a lawsuit is a judicial decision as we have
previously explained. Thus, the law gives this decision or order the authority of being the
judicial basis as an exception. While the judicial basis is that the issue is proved only for
criminal judgments, but because of the great importance of this issue or order it was only granted
this authority because upon issuance, it stops the process of the proceedings at a specific point,
but the question arises: Is this absolute?

In fact, the legitimacy granted by the law to this issue is a limited authority that is only decisive
in its negative appearance. This decision is recognized by the criminal justice system without the
civil judiciary. This decision is not permanent but temporary, since this issue can be revoked if
the conditions required by law are met. This is a quick overview of the contents of this study.
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