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Title
Gaining Property of Trademark by its Usage

Prepared by: Shadi Awni Abdel Sami Khayyat
Supervisor: Yasir Zubaidat

Abstract

This study explainsusing commercial trademarks as a reason to gain their
ownership, and the legal basisin this regard through aninduction and
explanation of legal provisions and jurisprudence references. This was carried
out through comparisons made between the texts of the Jordanian Trademark
Law applicable in Palestine and its amendments applicable in Jordan,
comparative laws (Egyptian and Lebanese), Paris and TRIPS conventions,
and several judicial jurisprudences issued by the comparative judiciary and
the foreign judiciary in this regard.

The study provided a general introduction of commercial trademarks and
definition of normal and well-known trademarks. It also explained the
conditions of its existence and registration as a formal legal procedure. Then,
it exploredthe legal nature of the right of commercial trademark ownership.

Basically, the study aims to investigate the scope of using commercial
trademarks, and to explain the legal basis of the using commercial trademarks
to be granted the right of its ownership whether the trademark is a normal or
famous on the levels of comparative legislations and the international
conventions, hoping to continue knowledge and research, and to join those
who call for the necessity of using commercial trademark as a reason for its
ownership, and in the light of increasing necessity in the economic reality to
deal through commercial trademarks that permits competition between people
who use the trademark and those who register it.

The study adopted the mixed methodology that combines the descriptive,
analytical, and comparative to document the research in a way that verifies
ideas and attribute words and sayings to their owners from the original
resources. Descriptive and analytical approach analyzes some legal texts that
regulate the ownership of commercial trademarks through their use, in
addition to the analysis of legal principles and decisions issued by the
comparative judiciary in this regard. Through the comparative approach, they
are compared with some of the legal texts and principles, comparative
judiciary provisions, and rules organized by Paris and TRIPS conventions.

The study reached several important findings stating that the commercial
trademark’s ownership arises by the use that involves a changeable material
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fact that cannot be given a specific concept because it is a relative issue that
might be proved and that registration is an indication of ownership that can be
refuted by

proving the existence of a previous use on the date of registration. In
accordance with comparative laws, the stability of the legal position of the
person who registers commercial trademark cannot be stated by a bad faith
since use is necessary objective to achieve the existence of the trademark and
the appeal against it, and it is also a reason for the continuation of its
protection.

The study recommended the necessity of preparing a special law for
commercial trademarks in line with current conditions in Palestine, or even
amending the applicable Jordanian Commercial Trademarks Law toachieveits
objective, in addition to adding a text that helps legislators taking obvious
stand regarding the accreditation of the commercial trademarks as a standard
on which the ownership is established and used in the process of specifying
its ownership (in case of conflict). The study also recommended considering
to opening the door of conflict before users of unregistered trademarks to face
the person who registered the trademark with a bad faith without being
restricted by a specific period.The inclusion of texts that limit specialization
in issues pending at civil courts and relate to the ownership of commercial
trademarks provided that is based on a level of litigation with the possibility
of appeal in the decision issued before the Court of Law.
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