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The receding of the principle of non-retroactivity of criminal law
In Palestinian legislation

Prepared by: Abdullah Muhammad Ahmad rabai.
Supervisor: Dr. Fadi Rabaya.

Abstract

This study sheds light on the decline of the principle of non-retroactivity of criminal law in
Palestinian legislation and comparative legislation, as it aims to examine the adequacy of
legal texts related to the principle of retroactivity of criminal law in Palestinian legislation,
and to demonstrate the importance of the time element in the application of the provisions
of criminal law. The study also aims at finding solutions to the conflict between the
provisions of the Palestinian Basic Law and the ordinary legislation, especially with due
regard to the texts governing the principle of retroactivity. Finally, it aims at finding
solutions to the conflict between the provisions of penal laws.

The study adopts descriptive, comparative and analytical method; it analyzes and
describes the provisions of the Penal Law in terms of time, and compares the provisions of
the Palestinian Basic Law and the Jordanian Penal Code with other legislations.

The researcher divided the study into two chapters, so that in the first chapter he addressed
the subject of the authority of the principle of non-retroactivity of criminal law, thus
touching on the jurisprudential trends related to the retroactivity of the law that is most
beneficial to the accused, and dividing it into two sections. The first section included the
basis of the principle of non-retroactivity of criminal texts to the past, where the researcher
worked through it to clarify the concept of the principle of non-retroactivity of criminal
legislation and to clarify the justifications for this principle and the scope of its application
and then the controls for applying this principle. As for the second section, the researcher
worked through it to clarify the retroactivity of criminal texts as an exception to the general
principle and to clarify its concept and to clarify its conditions and justifications and the
legal controls for its application by clarifying the controls for distinguishing between the
old and new law, whichever is more beneficial to the accused when applied to him.

The second chapter dealt with the reasons for departing from the principle of non-
retroactivity of criminal law by dividing it into two sections. The first section included the
forms of validity of the new law (the most suitable for the accused), which was represented
in its validity if it worked to amend the criminalization texts or amend the rules of
punishment or amend the rules of prosecution and the rules of statute of limitations and the
rules specific to the implementation of the penalty, amending it in the interest of the
accused. The second included cases of applying the law most suitable for the accused as an
exception to the general principle, in the event that the new law most suitable for the
accused was issued before the final judgment or after the final judgment against the
accused. Then the researcher referred to the provision of temporary laws (limited in
duration).



This study concluded that the law of the accused is a legitimate rule itself that does not
infringe on personal rights, and its authorities are determined by the criminal effects of the
act. This rule serves the accused and often reduces the sentence provided that he does not
have a final judgment. This law grants the accused a better legal status than the old law via
revoking the status of criminalization or reducing of the penalty for the act, thus
guaranteeing human rights.

Moreover, the study concluded that it is not possible to impose a penalty for an act that the
law in force in the State had not stipulated when it was committed.

The researcher comes up with at the end of the study to some set of results and
recommendations which help find some answers to the research problem the most
important is to amend the Palestinian project to some terms of the basic law which helps
the principle of retroactivity of criminal law .in accordance with international charters and
laws that Palestine is part of them. Also, the Palestinian project has to cope up with the
neighboring Arab countries laws and legislations which help serve the human rights in the
criminal law .Moreover, the Palestinian project should follow the Egyptian and Jordanian
steps in developing the criminal law in their courts.


https://www.google.com/search?q=guaranteeing+criminal+human+rights&rlz=1C1CHBF_enPS749PS749&oq=guaranteeing+criminal+human+rights+&aqs=chrome..69i57.7463j0j9&sourceid=chrome&ie=UTF-8
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