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Invalidity of procedural action in the Palestinian Civil and Commercial
Procedure Law No. 2 of 2001: A comparative study

Prepared by: Amani jehad Mahmoud Atawneh
Supervised by: Dr. Yasser Zubeidat

Abstract

The Palestinian Code of Civil and Commercial Procedure has regulated the
provisions of procedural nullity in Articles 22 to 26. These provisions were
adopted from the Egyptian Code of Civil Procedure and aligned with modern
legislative approaches that neither encourage nullity nor seek its imposition
without justification. The Code seeks to balance two conflicting
considerations: the first is the necessity to respect procedural rules as binding
legal provisions, rendering any procedural act null if it fails to meet the
required formalities. The second consideration stems from the nature of
procedures as a means to protect substantive rights, aiming to avoid nullity for
minor procedural defects that could jeopardize rights and hinder their
protection. In this study, procedural nullity is analyzed in terms of its
definition, differentiation from other procedural sanctions, types, and cases.
The study also examines methods of invoking nullity, the effects of rulings
declaring nullity, and measures to mitigate its consequences. A comparative
analytical approach is adopted, focusing on the Palestinian, Jordanian, and
Egyptian legislators. The study seeks to determine whether the Palestinian
legislator has struck a balance in the Code of Civil and Commercial Procedure
by emphasizing the need to adhere to procedural formalities without
compromising substantive rights. It examines whether nullity is imposed for
every procedural defect or limited to significant cases while incorporating
measures to reduce its occurrences and effects. The study concludes that
procedural nullity, as a sanction, should neither be excessively applied—
prioritizing form over substance—nor overly restricted—emphasizing
substance at the expense of form. The success of any legislative system lies in
its ability to reconcile these conflicting considerations. This principle has been
addressed through various historical developments in the doctrine of
procedural nullity. Therefore, the Palestinian legislator should explore
additional measures to minimize instances of nullity and mitigate their impact.
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