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The Judge's Discretion In Binding Evidence 1In Civil And
Commercial Matters.

Prepared by: Asalah Awni Elian Almashni.
Supervisor: Dr- Yaser Ezbeidat.

Abstract:

The discretionary authority of the judge over binding evidence concerning civil and
commercial matters is one of the most important topics that requires further research. Its
significance lies in the fact that this authority requires the judge to search and investigate
as carefully as possible to reach the truth considering it essence of a fair judgment. This
essence does not show its face on its own. The judge is the public official responsible for
revealing the truth. For achieving this goal, judges are given considerable discretion;
whither it is wide or narrow. Judges cannot decide on any case at hand before assessing the
facts and proceedings of the evidence and understanding their significance. They also have
to experience the emotional incidents of each case themselves to finally obtain a real
conviction for them. Thus, absence of adequate discretionary authority means absence of
the entire judicial authority.

This study investigates the extent of the judge’s discretionary authority over binding
evidence concerning civil and commercial matters. It is divided into two main chapters: the
first one is dedicated to explaining the binding evidence with inconclusive authenticity
(Such as written evidence, judicial notice and inconclusive legal presumptions). The
second chapter of the present study includes an illustration of the binding evidence with
conclusive authenticity (such as the decisive oath, the conclusive legal presumptions and
the res judicata).

The study at hand aims primarily at demonstrating the role of the judge in each type of
these evidences; given the fact that they are binding and that the latter believes this fact
denies any discretionary authority over them. This demonstration is done through
discussing and analyzing the legal texts regulating the issues related to the topic at hand in
the Palestinian Law and other comparative laws. This study also suggests some texts or
some amendments to be considered by the Palestinian legislator. These suggestions are all
included in the results and recommendations’ chapter of the study. In order to present a
clear picture of how wide the discretion of the judge over the evidences previously
mentioned is, the researcher referred back to some comparative legal systems such as the
Jordanian Law, the Egyptian Law, the Algerian Law as well as the French Law. The reason
behind making all these efforts is that the judge’s discretion is the authority on which all
his work of passing judgments on the cases at hand in courts is based.
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