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Judicial mediation under the Decree-Law No. 32 of 2021 on

mediation for the settlement of civil disputes.

Prepared by: Rana Sadi Salem Rishek

Supervisor: Dr. Jihad Al kaswanii

Abstract

Judicial mediation is one of the alternative means that has recently
appeared in Palestine through Decree Law No. 32 of 2021 AD regarding
mediation for the settlement of civil disputes. The legislator restricted it,
to the civil part. In an attempt to devise the principles and foundations on
which the decision-by-law was built, the texts were extrapolated,
analyzed, and expanded upon. This is because the study of judicial
mediation as an alternative to the civil lawsuit expresses the extent of the
development of legal thought and the gradual decomposition of the idea
of the judiciary controlling the resolution of civil disputes. Especially
since the courts' shelves have been filled with a large number of rounded
and unresolved cases, which necessitates the questioning of the extent to
which the texts of judicial mediation can be achieved for the desired
purpose as an alternative to civil lawsuits? The fact that these texts are
old and copied from the Jordanian Mediation Law which issued since
2006 AD.

The decree-law on judicial mediation is still recent, which necessitates a
study of the determinants of mediation and the legal organization of
judicial mediation, which reveals the absence of an organization for
mediation management, which empties some texts of their content. In
addition to the absence of a clear legal regulation of the rules of evidence
by mediation, which forced the call to overcome these deficiencies at the
level of legislation.
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** Lammy —Speech on key issues for Governmentl delivered at Centre for Effective
Dispute Resolution Conference: The First Mediators® Congress, November 2003,
London. Available at http://www.dca.gov.uk/speeches/2003/d1201103.htm, last
visited, 15 May 2023.
** Speech delivered by The Hon. Warren Winkler Chief Justice of Ontario —Access to
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" See Egan v Motor Services (Bath) Ltd [2007] EWCA Civ 1002. In this case the
English Court of Appeal gave a very strong endorsement to the use of mediation at an
early stage in a case, particularly where litigation costs were more likely to be
disproportionate to the amount in dispute. In Egan, the amount in dispute was only
£6,000 but the parties between them had spent in the region of £100,000 on the
litigation, including the appeal. Ward LJ stated that he regarded the parties as
‘completely cuckoo' to have engaged in such expensive litigation with so little at
stake.

18 See, Picard, The Many Meanings of Mediation: A Sociological Study of Mediation
in Canada ‘(Carleton University, 2000).
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# _ La personne physique qui assure I'exécution de la mesure de médiation doit satisfaire aux conditions
suivantes :
1° Ne pas avoir fait I'objet d'une condamnation, d'une incapacité ou d'une déchéance mentionnées sur le
bulletin n® 2 du casier judiciaire ;
2° N'avoir pas été I'auteur de faits contraires a I'honneur, a la probité et aux bonnes mceurs ayant donné
lieu & une sanction disciplinaire ou administrative de destitution, radiation, révocation, de retrait
d'agrément ou d'autorisation ;
3° Posséder, par I'exercice présent ou passé d'une activité, la qualification requise eu égard a la nature
du litige ;
4° Justifier, selon le cas, d'une formation ou d'une expérience adaptée a la pratique de la médiation ;
°5Présenter les garanties d'indépendance nécessaires a l'exercice de la médiation.
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