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The Impact of Dispute Settlement in The World Trade Organization

Prepared by: Nezam M. A. Ragabi

Professor of International Law<Supervisor: Dr. Munir Nuseibah

Abstract

This study discusses an international topic that is almost never discussed
when discussing international trade disputes«as the World Trade Organization
Is an international entity that includes a group of countries called member
statescwhich<by virtue of their accession to the organization«enjoy a set of
advantages and characteristics resulting from its agreement on reducing
customs duties (GATT)«protecting trade-related aspects of intellectual property
rights (TRIPS)<and trade in services (GATS):«as this organization is based on a
fundamental principle of liberalizing international trade and opening global
markets. The importance of the message appears to be that it sheds light on the
need to know the shortcomings of the dispute system of the World Trade
Organization and the nature of its work<which is based on a legal basis without
considering the economic dimension of the countries in dispute before it<in
addition to knowing the powers of the competent dispute settlement body«in
order to reach amendments and proposals that contribute to developing dispute
settlement procedures between countries as one of the important methods in
settling disputes and finding solutions to trade disputes<which is reflected in the
global economic index. The problem of the study lies in the main question of
what is the actual impact of dispute settlement in the World Trade Organization
on trade policies and trade exchange between member states<and a set of
questions branch out from the problem of the study<namely: what is meant by
the settlement of trade disputes and the types of these disputes<what are the
ways of the World Trade Organization in settling trade disputes<what is the
impact of the decisions issued by the World Trade Organization on the parties
to the dispute<and does the settlement of international disputes through the
World Trade Organization affect the parties to the dispute and the national
economy-<what are the effects resulting from Palestine's accession to the World



Trade Organization«does Palestine's accession contribute to achieving
positivity<and the researcher will try through this study to answer them.

In this study«<the researcher followed the descriptive analytical approach
to the principles and texts of the World Trade Organization as well as its
provisions related to the agreements issued by it and its working
mechanisms«especially the memorandum of understanding related to the rules
and procedures governing dispute settlement in the World Trade
Organization«and as a result<reaching a solution to the problem of the study.

The researcher has reached many results and recommendations through
this study«which can be summarized as follows: Although the Dispute
Settlement Body has a number of advantages:«it lacks a binding system for
implementing its decisions. In the context of developing countries«it cannot
oblige developed countries to implement the obligation if they refuse to
implement the obligation voluntarily. However:<in contrast<we find that one of
the most important advantages of the Dispute Settlement Body is that it
adjudicates complaints based on a legal basis without regard to the power of
each of the disputing countries. Among the most important
recommendations<the researcher recommends working on developing the
system of the Dispute Settlement Body of the World Trade Organization; to
make the decisions and recommendations issued by it enforceable by force if
the state (the convicted) refuses to comply with the decision or vote issued
against it. The researcher also recommended conducting international studies
specializing in examining the extent to which member states implement their
obligations and the texts of the World Trade Organization agreements«in order
to know the extent of the organization's realistic impact on the level of the
economy as a whole and the relationship between the countries themselves.
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RUSSIAN FEDERATION — RECYCLING FEE ON MOTOR
VEHICLES

REQUEST FOR CONSULTATIONS BY THE EUROPEAN UNION

The following communication, dated 9 July 2013, from the delegation of the European
Union to the delegation of the Russian Federation and to the Chairperson of the Dispute
Settlement Body, is circulated in accordance with Article 4.4 of the DSU.

My authorities have instructed me to request consultations with the Government of the
Russian Federation ("Russia"™), pursuant to Articles 1 and 4 of the Understanding on Rules and
Procedures Governing the Settlement of Disputes ("DSU™), Article XXII of the General Agreement
on Tariffs and Trade 1994 ("GATT 1994"), and Article B of the Agreement on Trade-Related
Investment Measures (the TRIMs Agreement) regarding Russia's measures relating to a charge,
the so called "recycling fee", imposed on motor vehicles. These measures adversely affect
exports of motor vehicles from the European Union to Russia.

Russia subjects imported wvehicles to the payment of a "recycling fee". In contrast,
domestic vehicles are exempted from that payment, under certain conditions. An exemption Is
also awvailable to wehicles imported from certain countries, such as Belarus and Kazakhstan.
Howewver, there is no exemption for wvehicles imported from the European Union. As a result,
vehicles imported into Russia from the European Union are treated less favourably than domestic
wvehicles, or vehicles imported from Belarus and Kazakhstan.

Furthermore, the structure of the “recycling fee™ also appears to afford protection to
domestic production. The "recycling fee™ is progressive as regards different categories of
vehicles. In addition, a distinction is made between “new” vehicles and vehicles “produced maore
than three years ago” for which there is a steep Iincrease in the level of the fee. Such structure of
the fee has a detrimental impact on imported vehicles as compared with relevant domestic
wvehicles.

Russia imposes these measures through, inter alia, the legal instruments listed below, as
well as any amendments, replacements, extensions, implementing measures or other related
measures, includimg any act of Russia's Parliament or Russia's executive that would confirm,
extend, amend, or otherwise affect the measures in guestion:

- Federal Law Mo 89-FZ on production and consumption wastes, as amended by
Federal Law No 128-F7 on introduction of amendments to the Federal Law Mo 89-FZ
on production and consumption wastes and Articke 51 of the Budget code of the
Russian Federation (@®enepansHelid 3akoH PoccwiAckod @enepauwu oT 28 mona 2012
r. N 128- @3"0 BHECEHMW WIMEHEHWA B OeaepansHsid 3akom "06 oTxopax
NPoOM3BoACTEa W noTpebnedds” M CcTatew 51 BoaxeTHoro eogekca PoccwAckoi
denepaumn™) published in Rossiyskaya Gazeta (Poccwickas razeta) Mo 5845 of 30
July 2012

i._..-.J_.L,':H T Ly | P ._f.J.-i-[ pay Byan B lagaiSolel Db o apu, com B sl gy ags ,‘u}_g'il- A
et A Sy i 1S g slimed! Lang S s N1 Jaa e lpd 92

112



L / ORGANIZATION

"y/ WORLD TRADE Wi/D3ee2/2
N—

22 July 2013
(13-3925) Page: 1/1

Original: English

RUSSIAN FEDERATION - RECYCLING FEE ON MOTOR
VEHICLES

REQUEST TO JOIN CONSULTATIONS
Communication from the United States

The following communication, dated 18 July 2013, from the delegation of the United States
to the delegation of the Russian Federation, the delegation of the European Union and to the
Chairperson of the Dispute Settlement Body, Is circulated in accordance with Article 4.11 of the
DSU.

This concerns the request for consultations by the European Union on Russian Federation -
Recycling Fee on Motor Vehicles, circulated on 11 July 2013 (WT/DS462/1). My authorities have
instructed me to notify the consulting Members and the Dispute Settilement Body of the desire of
the United States to be joined in these consultations, pursuant to Article 4.11 of the
Understanding on Rules and Procedures Governing the Settlement of Disputes. Between
September 2012 and May 2013, US exports to the Russian Federation of wheeled vehicles subject
to the fee at issue were valued at $1.25 billion and accounted for approximately eight per cent by
value of Russian imports of vehicles subject to the fee. Furthermore, such vehicles accounted for
over ten per cent of total US exports to the Russian Federation during that time period. As such,
the United States has a substantial trade interest in these consultations.
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RUSSIAM FEDERATION — RECYCLING FEE ON MOTOR VEHICLES

REQUEST FOR THE ESTABLISHMENT OF A PANEL BY THE EUROPEAN
UNION

The following communication, dated 10 October 2013, from the delegation of the European
Union to the Chalrperson of the Dispute Settlement Body, is circulated pursuant to Article 6.2 of
the DSU.

On 9 July 2013, the European Union requested consultations with the Government of the
Russian Federation ("Russia"), pursuant to Articles 1 and 4 of the Understanding on Rules and
Procedures Gowverning the Settlement of Disputes ("DSU™), Article XXI1I of the General Agreement
on Tariffs and Trade 1994 ("GATT 1994"), and Article B of the Agreement on Trade-Related
Investment Measures (the "TRIMs Agreement”) regarding Russia’s measures relating to a charge,
the so called "recycling fee”, imposed on motor vehicles.

The European Union held consultations with Russia on 29 and 30 July 2013. Those
consultations unfortunately did not resolve the dispute.

As a result, the Eurcpean Union respectfully requests that a Panel be established to
examine this matter pursuant to Article & of the DSU, Article XXIII of the GATT 1994 and Article
8 of the TRIMs Agreement.

Russia imposes a "recycling fee" on imported motor vehicles. In contrast, domestic
wvehicles are exempted from that payment, under certain conditions. An exemption is also
available to vehicles imported from Belarus and Kazakhstan.

In addition, Russia subjects the availability of the exemption to domestic producers to
certain conditions —including inter alia local content requirements — that favour the purchase
and/or use of parts and components produced in Russia, Belarus or Kazakhstan over parts and
components produced and imported from other WTO Members, including the European Union.

Furthermore, the "recycling fee™ steeply increases for certain categories of wehicles and for
wehicles "produced more than three years ago". This structure of the "recycling fee" appears to
discriminate in favour of domestic vehicles.

The Eurcpean Unicn understands that these Russian measures are reflected in the following:

« Federal Law No 89-FZ on production and consumption wastes, as amended by Federal
Law Mo 128-F7 on introduction of amendments to the Federal Law MNo 89-FZ on
production and consumption wastes and Article 51 of the Budget code of the Russian

Federation published in Rossiyskaya Gazeta (Poccwidckan raserta) No 5845 of
30 July 2012;
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NINTH SESSION OF THE MINISTERIAL CONFERENCE

REQUEST FOR OBSERVER STATUS BY PALESTINE

The following communication, dated 29 May 2013, has been received from the Permanent
Observer Mission of Palestine to the United Nations and other International Organizations with the
request that it be brought to the attention of the General Council.

I have the honour to request the admission of Palestine as an Observer to the 9" Ministerial
Conference of the World Trade Organization to be held in Bali/Indonesia, from 3 to
6 December 2013.

Participation by Palestine as an Observer at the Ministerial Conference would help to set the stage
for policy-making for integration into the multilateral trading system and eventual accession to the
WTO, in the context of efforts at recovery from prolonged economic decline.

While trusting that you would include this item on the agenda of the Council's forthcoming meeting

and that it would be accorded the highest consideration by all Members, I avail myself of this
opportunity to renew to your Excellency the assurances of my highest esteemn and consideration.
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Palesting National Authority
Ministry of National Econamy

Escellencies
Distinguished delegaies

I have the honor v make a stiement on behall of the Mimster of
Mational Econamy af Palestine who anfortumately had o leave Geneva
bifare the closmg of the Conferemce.

I start by extending our sincere greetings 1o all deungmshed delegates,
and o express our deep gratiude wo all Members for supporiamg
Palestine's participation as ohserver i the Minstenal Conference.

Palestine, despite all existing challenges, 15 spaning oo effort 10 becom: a
full member of the intermstonal communmity. 1L comes as mo surprise o
siow if | say that nermal, reliable and predsciable irade relations are a key
mgredient of a normal ecenomy. But for Palestine o enjoy rue
normalizison an end 1o the prolonged sccupation must be realzed and
the state of Palestine, hving side by side in peace and secunty with el
and olher neghbors, must be establshed.

Palestine 15 committed o the prmeiples of an open economy and 1o the
rule of bw i foragn mde melatons, and n onenling economic
regulaiion accondingly. In line with thes, we have submatiad our request
for ohserver ship in the General Council 2 a lirst step towands accessaon
te this ongamzation. Observer stans would give us the opporianatly Lo
miegrate im0 the mulilateral trding system, as owell as pade the
evislution of our foreign trmde system within transparent, accountable ansd
predictable males. W bope that our case for observer status 15 self evidem
amd will soon be endarsed umaversally.

We have a long way abead i understandmg and adopiing the pnnciples
and disciphines of this neh and complex system.  Ar the same tme |
shaoiald mote that, through owr econemie and trade agreemenis with lsrael,
we have been living with rules and sgreements that integrte clements of
WTO law for a bong while. Palestne already 15 an open business
coonomy, with sigmficanl potembials mobed n owr haghly educated

Tek (W02 Heg-1218 /60T Fan: (970-1) 2861307
Pl Bon 162%, Ramalish, Palosiine
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workforce and our mnmovatve spint. We alresdy have a good deal of
modemzation and reform behind us, wih finctoning  aslonomous
Customs, trade and menelary instiabions.  Further steps, mcluding
transparent regulation of services, a new Customs Law and other
econome lemsdation, are under way.

We beheve that progresiive integration mte the WTO system wall assist
Palestune i bukhing capacities and koow bow m the Deld of trade
regulabion and policy. [t will provide a mmework for nebulding
weakened and fragmented economy. It will semd a powerful message o
the Palestinam pnvate sector as well as thear business pariners abroad.
Fimally ot wall reassure all our current and prospectve rading parners of
our determmation 1o achieve prospenty and peace.

We recogmize — and know from expenence — that trade barmers are a
major obstacle o a society under development. 'We are currently working
hard wath all vur partners, billaterally, regronally and intermtonally, o
remove llegal bamers o Palestinaan trade.  For s, WTO rules and
disciplmes are first amd foremost an opporlunily, an mcenlive, an
mspirabion. We are wallmg 1o 1ake on the obligations they represent, and
we are looking forward 10 enpoying the nghis they ental.

A Iree, developing, peaceful and open Palesune, miegrated into the
mlemalional trading system, 15 our objective.  Thank vou agan for
supporiing s on our way lowards s nealization.

Teb (P 0-2p HE-0208 ) &/ T Fax: (F00-I) 288-1307
Fi0. Bon 162%, Ramalish, Palestiee
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The Russian Federation held consultations with the European Union on B June 2017. These consultations failed to settle the dispute.

The Russian Federation considers that the measures at issue are inconsistent with the European Union's obligations under the fallowing
provishons of the GATT 1994 and the Anti-Dumping Agreament:

1 Artbcles 1.1, 1.3, and 2.2.1.1 of the Anti-Dumping Agreement because the European Union failed to calculate the costs on the basis
of the records kept by Public Joint Stock Compary “Movolipetsk Steel™ ("NLME"), and by Public Joint Stock Company Severstal
[*severstal®] (two Russian producers under investigation, the prodects of which are subject to the measures at issue), although
these records were in aocordance with the generally accepted accounting principles of the Russian Federation and reasonably
reflected the costs associated with the production and sale of the product under consderation.
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- the Euragean Union failed to determine SG%A costs for Severstal based on actueal data pertaining to production
and sales in the ordinary course of trade of the like product; and

- the Eurapean Union artificially inflated the SGRA costs for the amount of alleged difference in value resulting
from the re-evaluation of lang-term loans in foreign currency, reflected in the records of Severstal as provisions
for financial losses in the statutory accounting currency (the Russian Rouble), and considering those provishons
as part of the SGEA costs.

B. artcles 2.1 and 2.3 of the Ant-Dumping Agreement because the European Union failed to properly determine the export price for
NLME althouwgh the investigating authority of the Eurapean Union [“investigating authority”) had all the necessary and reliable data
on the actual export price of MLME.

7. Armcles 2.3 and 2.4 of the Anti-Dumping Agreement becawse the European Union failed to make a fair comparison between the
export price and the normal salue for Severstal. In particular, the Ewropean Union applied an excessive downward adjustment of
the export price for reasonable SG&A costs and profit of a hypothetical wnrelated importer to the price at which the intra-group
trading cornpany of Severstal located outside the European Union sold the produect under consideration to unrelated customers in
the European Union. This resulted in exaggerating the allowance for costs incwrred between importation and resale, and for profits
accruing, and bed to an unfair comparison with normal value. These violathons consequentially led to improper price cormparison for
NLME, since the data used in the price comparison for Severstal were also used in relation to MLME.

E. Articles 6.1, 6.8 and paragraphs 1, 2, 3, 5 and & of Annex 1l of the Ant-Dumping Agreement because the Eurapean Union failed to
give MLME and Severstal ample opportunity to present all evidence they considered relewant in respect of the investigation, and
failed o establish properly amy of the grounds allowed wunder these provisions in order to apply facts available to NLME and
Severstal when making its preliminary and final determinations. In doing so, the Euragean Union:

la) failed 1o take into acoownt all the information which was verifiable, appropriately submitted and supplied in a
timely fashion;

b} improperly applied facts available with respect to NLMEK and Severstal, among other shortcomings, due to:

- failure to give notice to NLME and Severstal at an appropriate stage of the investigation of the information
required by the investigating autharity and of its evolving concerns with regard to the information provided;

- failure to inforrm NLME of the manner in which the reguested information was to be provided;

- failure to conduct unbiased and objective werifications at NLMK's and Severstal's premises in the Russian
Federation;

- failure to inform MLMEK forthwith of the reasons for not accepting submitted evidence after it was informed of
new reasons for the applicaton of Amicle 6.8 of the Anb-Dumping Agreement by way of the provisional
disclosure;

- failure to properly assess Severstal's evidence;

- failure to provide NLME and Severstal with an opporunity to provide further explanations within a reasonable
period.
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21

(5] made prefiminary and final determinations and conducted the irmvestigation in a way to disregard any new or
additional information from MUK and Severstal that could give thern full opportunity to defend themsehes;

) placed MUME in 8 substantial proosdural disadvantage vis-a-vis the opportunities granted to the complaining EU
producers, when it denied NLMK an opportunity to hold a follow-up wverification wisit, and granted such follow-up visits
2O thee pnr'lias. with adwerse intereses.

Aurticle 5.9 of the Anti-Dumping Agreerment because the European Union failed to inform all interested parties of the essential facts
wnder consideration which formed the basis for the s to impose definit anti-dy i mMeasures m respect of MLUMEK; in
particular, the essential facts underlying the determinations of the existence of du i and the of the margins of
durmping. and thoie undéerlying the rejection of MLMK'S dats in the final determinations.

Article 613 of the Anti-Dumping Agreement because the European Union Failed to take due account of difficulties experienced by
NLME and Severstal in supplying the information requested and to pravide any practicable assistance prior ta, during the on-spat
werification visits and thereafter. Failure h'.' thee El.ll‘bptﬂ'l Union to take due consideration of such difficulties had an adwverse imﬂ:l
on the i igation and on the i of the @ igating autharity to apply facts available to MUME and Sewerstal

Articles 12,2, 12.2 1 and 12 2.2 of the Amti-Dumping Agreement because the European Union failed to provide in sufficient detail
the findings and conclusions reached an all issises of fact and law that the inwestigating autharity considered material, as well 2z all

redevant inforrmation on the matters of fact and law and reasons which hasve led to the i of prawisi ard e & -
dumping duties.
b frticles 1 and 18.1 of the Armti-Dumping Agreement and Article VI of the GATT 1994 as a conseguence of the above-

mentioned inconsistencies with the Anti-Dumping Agreement and the GATT 1994,

The vialations stated above with regard to the measures at ssue nullify or impair benefits accruing to the Russian Federation, directly or

v, urider the Agresrnents.
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>/ ORGANIZATION

4 June 2024
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Original: English

COLOMBIA - ANTI-DUMPING DUTIES ON FROZEN FRIES
FROM BELGIUM, GERMANY AND THE NETHERLANDS

RECOURSE TO ARTICLE 21.5 OF THE DSU BY THE EUROPEAN UNION
REQUEST FOR CONSULTATIONS

The following communication, dated 31 May 2024, from the delegation of the European Union to the
delegation of Colombia, is circulated to the Dispute Settlement Body in accordance with Article 21.5
of the DSU.

My authorities have instructed me to request consultations with the Republic of Colombia (Colombia)
pursuant to Articles 1, 4 and 21.5 of the WTO Understanding on Rules and Procedures Governing
the Settlement of Disputes (DSU), Article 17 of the Agreement on Implementation of Article VI of
the General Agreement on Tariffs and Trade 1994 (Anti-dumping Agreement) and Article XXIII of
the General Agreement on Tariffs and Trade 1994 (GATT 1994}, concerning the anti-dumping (AD)
duties on certain imports of potatoes, prepared or preserved (otherwise than by vinegar or acetic
acid), frozen (frozen fries) originating from Belgium, Germany and the Metherlands imposed by
Colombia. The European Union (EU) also refers to the "Agreed Procedures under Article 21 and 22
of the Dispute Settlement Understanding”, dated 10 October 2023 (Sequencing Agreement), which
apply "for the exclusive purposes of this dispute” and in particular paragraph 1 thereof, which
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By Resolution 065 of 10 April 20232, published in Official Journal 52.362 of 11 April 20237, the
Foreign Trade Directorate of the Ministry of Trade, Industry and Tourism (MINCIT) ordered “the
launch of an administrative procedure for the purpose of complying with the World Trade
Organization (WTQ) Panel ruling and the arbitration award in the appeal in case DS5-591. On
21 November 2023, Colombia published Ministerial Resolution 286 finalising the administrative
review initiated by Resolution 065 of 10 April 2023* published in the Official Journal 52.588 of
23 November 20235,

On 7 December 2023 Celombia circulated its Status Report under Article 21.6 of the DSU regarding
the implementation of the Award of the Arbitrators in this dispute (WT/D5S591/12) and claimed that
"it has now fully implemented all of the relevant panel and arbitral findings and has complied with
its WTO obligations”. According to the Status Report "Colombia revised several aspects of the original
determination in order to comply with the adverse findings concerning the dumping margin
calculation, the injury and causation analyses, as well as confidentiality” and "concluded that the
anti-dumping duties at issue should be continued, on the basis of the modifications made".

The European Union disagrees with Colombia as to the consistency with the covered agreements of
the measures Colombia has taken to comply with the rulings of the panel and the Arbitrators in
D5591 - Colombia — Frozen Fries, as detailed below.

The measures that the EU would like to address in the consultations (the "measures at issue" or
"measures taken to comply") are the anti-dumping duties imposed by Colombia on imports of
potatoes, prepared or preserved (otherwise than by vinegar or acetic acid), frozen (frozen fries),
originating in Belgium, the Netherlands and Germany. The measures at issue include, and are
evidenced by, the following instruments/documents:

- Ministry of Trade, Industry and Tourism Resolution 065 of 10 April 20239, published in Official
Journal 52.362 of 11 April 20237;

- Ministry of Trade, Industry and Tourism Technical Report, Public Version, of the
Administrative Review to Comply with the Report Issued by the World Trade Organization -
WTO Panel and the Final Arbitration Ruling Handed Down in Case D5-591, 2023%;

- Ministerial Resolution 286 finalising the administrative review initiated by Resolution 065 of
10 April 20237 published in the Official Journal 52.588 of 23 November 202310,

This request also covers any annexes thereto, notices, preliminary findings, reviews, amendments,
supplements, replacements, renewals, extensions, implementing measures or any other related
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transactions or by a comparison of normal value and export prices on a transaction-to-
transaction basis. Instead, Colombia has established the existence of margins of dumping
on the basis of a comparison of a simple average normal value with a weighted average of
prices of export transactions.

2. Articles 2.4 and 2.1, in particular in light of Article 2.2, footnote 2, Article 2.4.2, Article 2.6
and paragraph 3 of Annex II of the Anti-Dumping Agreement because, with respect to certain
exporting producers, Colombia did not perform a fair comparison between the export price
and the normal value. In particular, for the comparison regarding certain transactions in
certain product types Colombia wrongly used a normal value based on arbitrarily selected
transactions within the product type, disregarding all other relevant transactions.

3. Articles 1 and 9.3, of the Anti-Dumping Agreement and Article VI of the GATT 1994 as a
consequence of the breaches of the Anti-Dumping Agreement described in paragraphs 1.
and 2. above.

In light of the foregoing, it appears that the measures taken by Colombia to comply with the
recommendations and rulings of the panel and the Arbitrators in D5591 Colombia — Frozen Fries
are inconsistent with its obligations under the Anti-Dumping Agreement and the GATT 1994.
The measures taken by Colombia adversely affect exports to Colombia of frozen fries from Belgium,
Germany and the Netherlands and also nullify or impair the benefits accruing to the European Union
and its Member States, directly or indirectly, under the covered agreements.

The European Union reserves the right to address additional measures and claims under other
provisions of the covered agreements regarding the above matters during the course of
consultations.

The European Union looks forward to receiving Colombia's reply to this request and to finding a

mutually convenient date for the consultations in line with the principles included in the Sequencing
Agresment.
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