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The effects of not implementing a contractual obligation in the Journal of
Judicial Judgments and Comparative Laws

Preadded by: Anas Mershed Abu Sneineh

Supervisor: Dr. Ahmed Swaitti
Abstract

The study aimed to identify cases of failure to implement an obligation, its
effects, the causes and forms of the impossibility of implementing an
obligation and the conditions for achieving it, the effect of force majeure
and emergency circumstances on the implementation of obligations, and
the effects resulting from non-implementation of an obligation due to the
impossibility of implementation, as well as the effect of the principle of
contract under the Sharia of Contracting Parties on non-implementation.
Obligations in contracts, and finally, means of dealing with the effects of
non-implementation of the contract.

To achieve this goal, reliance has been placed on the comparative
descriptive analytical approach, which relies on collecting information from
studies and books related to the creditor’s general security right, and
analytical research, which relies on discussing the subject in a scientific
manner. The researcher also uses the comparative approach based on
comparing the effects of not implementing the obligation between the
Ottoman Code of Judicial Provisions and other comparative laws such as
Jordanian and Egyptian law.

At the conclusion of this study, a set of results were reached, the most
important of which is: The Ottoman Code of Judicial Provisions, as the civil
law in force in Palestine, did not address the state of emergency or even
force majeure among its texts. This means that there is a legislative vacuum
in Palestine regarding the legal effects resulting from non-implementation
of contracts due to force majeure. Also, by reading the legal texts contained
in Decree Law No. (15) of 2017 regarding Palestinian electronic
transactions, we find that it is devoid of any legal text that speaks about the
effects of not implementing obligations in electronic contracts. Also, the
Ottoman Code of Judicial Provisions did not regulate the emergency
circumstance in the manner stated in the civil laws that we reviewed
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previously, but rather it is deduced from the general rules it contained, and
from some of the provisions of the lease contract, that it is a temporary
contract with lax implementation. Likewise, the impossibility of
implementing the obligation is due to every foreign cause that has nothing
to do with the debtor that arose at a later time after concluding the
contract. When those conditions are met and the implementation of the
obligation becomes impossible, the debtor is absolved from the obligation.
This is called rescission of the contract by force of law, and this is what is
stated in Article 247 of the Code. The Jordanian Civil Code, Articles (373,
215, 159) of the Egyptian Civil Code, as well as Article 172 of the draft
Palestinian Civil Code.

Based on the previous results, the study recommended a set of
recommendations, the most important of which is: stipulating a general
principle that the debtor’s contractual liability is established not only for his
personal error and for the errors of his subordinates and employees, but
also for the errors of third parties who were entrusted with implementing
his contract, and in this regard we propose the following text: A - for the
debtor To entrust the implementation of his obligation, in whole or in part,
to another, if a condition in the contract does not prevent him or the
nature of the work does not require that he carry out it himself. B-The
debtor’s responsibility remains with the creditor. Likewise, the text in the
Palestinian Civil Code draft adds an article that includes what Islamic
jurisprudence has dealt with regarding issues and topics related to bearing
the consequences of loss. This rule is simple and complex that governs all
the effects of loss, so it must be included in the Palestinian legal legislation
in a broader and clearer way despite its existence. As well as expanding the
idea of the impact of description and force majeure on contract obligations
in Palestinian law, so that their cases are determined, to contribute to
making rulings issued by the discretionary authority of the judge.
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