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Abstract  

The relevance of this thesis stems from the specific nature and uniqueness of 

the Palestinian experience as compared to other experiences. This uniqueness 

can be expressed in three dimensions: 

1- The first is reflected in the unprecedented multiplicity and overlap of 

constitutional sources represented on the one hand by the Palestine 

Liberation Organization (PLO) as a sole and legitimate representative 

of the Palestinian people worldwide, by the State of Palestine which 

has been legitimized by means of an international recognition as a non-

member State of the United Nations on the other, and the Palestinian 

National Authority which produced the Oslo Agreement between the 

occupying state and PLO. The latter developed its own three power 

branches of government as well as its constitutional sources and basic 

law. 

 

2- The phases of liberation and state-building overlapped, as the 

Palestinian people were compelled to combine these two phases, by 

starting the institution-building of their political entity before the 

completion of the liberation battle and departure of occupation soldiers 

from its national territory, which meant that what we are doing, 

therefore, is no longer considered a revolution as perceived in the past, 

and we have not yet become a free and independent state. This has 

resulted in us bearing the burdens of both without possessing their 

adequate resources and ingredients. 

 

3- The persisting political rift due to Hamas' coup against the Palestinian 

legitimate authorities in local governorates, and the establishment of 

the de-facto authority there since June 14, 2007 to date, which led to 

the absence of legislature and inactivation of its constitutional duties 
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for more than sixteen consecutive years, which led as a result to a 

failure in holding elections and the disruption of  

4- democratic life in the Palestinian territories. 

 

Thus, it seems clear that this peculiarity has made it illogical to compare the 

Palestinian experience with others, adopt off-the-rack benchmarks or apply 

ready-made models on it. It has become imperative to approach it as the 

exception that proves the rule, so to speak. 

We do not have a constitution yet. What we have is nothing but a basic law 

developed in accordance with the requirements of the interim period. In 

addition, other constitutional documents, such as the Palestinian National 

Charter and the Declaration of Independence, were drawn up in 1964 and 

1988, and do not include any provisions or solutions to the requirements of 

the existing state of affairs. 

In light of all the complications of the present-day reality, a chronic absence 

of the legislative authority, the inadequacy of the existing constitutional 

documents and references resulting in their failure to respond to the urgent 

needs and challenges, and in the context of the frantic search for a political 

and constitutional legitimacy, we find no one but the President. Wearing three 

hats, President Abbas is the Chairman of the PLO Executive Committee on 

the one hand, the President of the State of Palestine on the other, and the 

elected President of the National Authority on the third. Moreover, he is the 

chief of Fatah movement, which was and still is the backbone of the 

Palestinian political movement. 

It is true that the State of Palestine, of which he is head, has not yet become a 

member of the United Nations, and it is also true that his term of office as 

president elect of the National Authority expired a long time ago, but he is 

still the head of the Executive Committee of the PLO, which is the ultimate 

constitutional reference considering that it is the sole and legitimate 

representative of the Palestinian people worldwide, with particular emphasis 

on the fact that it was the PLO who signed the Oslo Accords and established 

the Palestinian National Authority. It may be useful to recall, in this context, a 

quote from the preamble to the Basic Law “... At the same time, the 

enactment and ratification of this law by the Legislative Council does 

spring from the fact that the Palestine Liberation Organization is the sole 
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and legitimate representative of the Arab Palestinian people," the capacity 

whereby he still retains his constitutional powers as enshrined in the Basic 

Law, based on the rule that suggests that: "He who owns the most owns the 

least." 

Yes, Article 43 of the Basic Law conferred the president with the power to 

issue decisions that have the force of law outside the convened sessions of the 

Legislative Council, and outlined the conditions and limitations thereto, as is 

the case of most Arab and international constitutions and basic laws. It has 

absolutely not occurred to lawmakers when enacting this very article that a 

state of continued absence of legislature would be encountered, and that it 

would serve as a lifeline against the collapse of the remaining Palestinian 

political and constitutional entitativity, contrary to the need or purpose for 

which it was enacted. 

A situation in which the legislative authority continues to be absent, and that 

it will be the lifeline from the collapse of the remaining pillars of the 

Palestinian political and constitutional entity, contrary to what was laid for it 

in terms of need. 

Through this dissertation, the researcher tries to compare the Palestinian 

experience with both the Egyptian and Jordanian ones, despite his prior 

knowledge that this comparison would be screaming injustice to the three 

models. While we talk about both Egypt and Jordan as independent and stable 

states that lead a democratic life and do not need to use the provisions of 

Article 147 of the Egyptian constitution and Article 94 of the Jordanian 

Constitution outside the context for which it was legislated, we, in the 

Palestinian context, are forced to try to counterbalance the continuous sixteen-

year absence of the legislative authority using Article 43 of the Basic Law, 

and we do not know how much longer we will continue to do so. The 

researcher also examines the status and importance of the decree-laws in all 

stages of the Palestinian National enterprise, starting from the establishment 

of the Palestinian National Authority in 1994 to the present day. The 

researcher tries also to highlight the impact of the absence of the Legislative 

Council, including the flow of decree-laws apart against the lawmakers' 

willpower that stands behind Article 43 of the Basic Law. 

There is no doubt that we have burdened Article 43 of the Basic Law beyond 

that which it can bear; we have made it a rule when it was merely an 
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exception and we have catered to our legislative needs by repeatedly invoking 

it.  That being the fact, we certainly will not be able to continue doing that 

indefinitely, therefore, we have to find innovative solutions to restore our 

existing political life which is based on the principles of the rule of law and 

checks and balances, despite the individuality and uniqueness of the 

experience. 

From this standpoint, we have to search for clear answers to many questions, 

the most important of which are: 

 

4- Is it possible to get out of the dilemma of the absence of the legislative 

authority, entrusting the PLO National Council or Central Council with 

the legislature? 

 

5- Would it be useful to form a community-based advisory council that 

advises on draft laws with a view to expand the scope of national 

engagement in responsibility-bearing and guiding the course of action? 

 

6- Is it sufficient – temporarily – to set parameters for promulgating 

decree-laws, and develop new mechanisms to expand prior societal 

oversight over them? 

 

One of the most alarming outcomes of the Palestinian political schism is the 

culture of resigning to the absence of the Legislative Council and the 

normalization of what is not normal. It is about time for us to make the unique 

factors of our cause into strength elements, so that we reformulate our 

political partnership and redefine our national enterprise in a way that 

guarantees sweeping away of the occupation and the completion of the 

institution-building process of a state that upholds rights, law and separation 

of powers. 
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 .551طفذخ ‌8004خ يمبسَخ ، داس انُٓضخ انؼشثٛخ ، ػجذ انًجٛذ ، ػضِ ، يغإٔنٛخ سئٛظ انذٔنخ دساع 
2

 .884، طفذخ ‌5511رشجًخ سٔح انششائغ نًُزٛغكٕٛ ، انهجُخ انذٔنٛخ نزشجًخ انشٔائغ الإَغبَٛخ ، انمبْشح /‌ساجغ فٙ رنك ، صػٛزش، ػبدل 
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 .3/1/8085ثٛبٌ يإعغخ انضًٛش انظبدس فٙ 
4

ثشأٌ رؼذٚم لبٌَٕ انغهطخ انمضبئٛخ ، ٔلشاس ثمبٌَٕ ‌8080نغُخ ‌00لشاس ثمبٌَٕ سلى  ٔسلخ يٕلف طبدسح ػٍ يُظًبد دمٕق الإَغبٌ ثشأٌ

 .80/3/8055، انًُشٕس ػهٗ طفذخ يإعغخ انذك ثزبسٚخ ‌8055نغُخ ‌53رشكٛم يجهظ انمضبء الإَزمبنٙ سلى 
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 .يبو انًذكًخ الإداسٚخ فٙ نجُبٌ ٚؼزجش انًشعٕو الإشزشاػٙ  لجم يظبدلخ انشئٛظ ػهّٛ لشاسا ئداسٚب ، ٔٚطؼٍ فّٛ أ 
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 .انُظبو انذاخهٙ نهًجهظ انزششٚؼٙ انفهغطُٛٙ  
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 .50، انًبدح 5518انذعزٕس الأسدَٙ نغُخ   
8

 .24-23، طفذخ ‌8001أثٕ انؼثى ، فٓذ ػجذ انكشٚى ، انمضبء الإداس٘ ثٍٛ انُظشٚخ ٔانزطجٛك ، داس انثمبفخ نهُشش ٔانزٕصٚغ 
9

 .‌11-85، طفذخ ‌5552داس٘ دساعخ يمبسَخ ، داس انثمبفخ بجؼخ أٔنٗ انشٕثكٙ ، ػًش يذًذ ، انمضبء الإ.د
10

 .512انًبدح ‌5535انذعزٕس انًظش٘ نغُخ   
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ػبطى خهٛم ، دساعبد فٙ انُظبو انذعزٕس٘ انفهغطُٛٙ ، ٔدذح انجذث انؼهًٙ ٔانُشش كهٛخ انذمٕق ٔالإداسح انؼبيخ ، جبيؼخ :‌أَظش ثزٕعغ

 .15-85ص ‌8051ثٛشصٚذ 
12

 .538، طفذخ ‌5532، يبجذ ساغت ، انمبٌَٕ انذعزٕس٘ ، يإعغخ شجبة انجبيؼخ انذهٕ  
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ٚإٚذ ْزا انشأ٘ انغٛذ طجش٘ ، عبيٙ جًبل انذٍٚ ، ػبطى سيضبٌ َٕٚظ ، فٙ كزبثّ انذشٚبد انؼبيخ فٙ انظشٔف الإعزثُبئٛخ دساعخ يمبسَخ،  

 .‌823طفذخ 



17 
 

14.  

15 

"16. 

 

 

                                                           
14

، يظطفٗ يشػٙ، ػًهٛخ انزششٚغ فٙ ‌-84/4/8004-مبً نذبلاد انضشٔسحببسق بٕلبٌ، انمشاساد ثمبٌَٕ انظبدسح ػٍ انشئٛظ ٔف 

 .‌8000فهغطٍٛ، الأنٛبد ٔالأْذاف ٔالأٔنٕٚبد، يٍ يُشٕساد انٓٛئخ انفهغطُٛٛخ انًغزمهخ نذمٕق انًٕابٍ نهؼبو 
15

 .‌51/3/8085يٕلغ يٕعٕػخ ٔدق انمبََٕٛخ ، انمشاس ثمبٌَٕ 
16

انؼمٛهٙ ، .‌د‌–‌5020ص ‌5524نغُخ ‌50، يجهخ َمبثخ انًذبيٍٛ الأسدٍَٛٛ ، انؼذد ‌58/23سلى دكى يذكًخ انزًٛٛض الأسدَٛخ فٙ انمضٛخ 

 .‌8050اثشاْٛى عبنى ، ئعبءح اعزؼًبل انغهطخ فٙ انمشاساد الإداسٚخ ، داس لُذٚم نهُشش ٔانزٕصٚغ ،ػًبٌ ، انطجؼخ الأٔنٗ
 



18 
 

 

 

 

 

 

 

 

 

 

 



19 
 

 

 

17.  

 

 

                                                           
17

 .‌53طفذخ ‌5548خ ، يُشأح انًؼبسف ، الإعكُذسٚخ جًبل انذٍٚ ، عبيٙ ، نٕائخ انضشٔسح ٔضًبَخ انشلبثخ انمضبئٛ 
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 .يٍ انمبٌَٕ الأعبعٙ انفهغط21‌ُٙٛانًبدح   
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 .‌40، طفذخ 8000انكبٚذ ، صٚبد ، انمٕاٍَٛ انًإلزخ فٙ انمبٌَٕ الأسدَٙ ، الأسدٌ  
20

 .522طفذخ ‌5541ػجذ انمبدس ، عًٛش ، انغهطبد الإعزثُبئٛخ نشئٛظ انذٔنخ ٔيذٖ انشلبثخ ػهٛٓب ، انمبْشح  
21

 .0/1/5541لضبئٛخ دعزٕسٚخ جهغخ ‌8نُغخ ‌84ساجغ فٙ رنك ، دكى انًذكًخ انذعزٕسٚخ انؼهٛب ، يظش فٙ انمضٛخ سلى  
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 .515، طفذخ ‌5551ئيبو ، شفٛك ، رششٚؼبد انضشٔسح فٙ غٛبة انجشنًبٌ ، انمبْشح 
23

فٙ كم يٍ يظش ٔالأسدٌ ، دساعخ يمبسَخ يغ أدكبو انفمّ ٔانششٚؼخ  انخلاٚهخ ، ػبدل أدًذ ، طلادٛخ سئٛظ انذٔنخ فٙ انظشٔف الإعزثُبئٛخ 

 .185، طفذخ ‌8058الإعلايٛخ ، جبيؼخ ػٍٛ شًظ 
24

‌د  ‌انشًٚبٔ٘ ، ػجذ انًبنك، د. عهٛى ،دغٍ جًٛم ، لٛذ انظشف لإطذاس انمشاس ثمبٌَٕ فٙ انُظبو انذعزٕس٘ انفهغطُٛٙ ، يجهخ انؼهٕو .

 .41، طفذخ ‌10/5/8088، ‌88انؼذد ‌2خ انًجهذ الإلزظبدٚخ ٔالإداسٚخ ٔانمبََٕٛ
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 .لضبئٛخ دعزٕسٚخ‌3نغُخ ‌55لشاس انًذكًخ انذعزٕسٚخ انؼهٛب انًظشٚخ فٙ انمضٛخ سلى  
26

 .40، طفذخ ‌8005انذساجٙ ، جؼفش ػجذ انغبدح ، رؼطٛم انذعزٕس دساعخ يمبسَخ ، داس انذبيذ انطجؼخ الأٔنٗ .‌د 
27

 .2/4/8085نضشٔسح فٙ انمبٌَٕ يٕعٕػخ ٔدق انمبََٕٛخ ، دبنخ ا
28

شطُبٔ٘ ، ػهٙ خببش ،انمضبء الإداس٘ الأسدَٙ انكزبة الأٔل .‌، د‌-532طفذخ ‌5541، يجهخ َمبثخ انًذبيٍٛٛ ‌4/5/5541ػذل ػهٛب  

،5551‌. 
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 .‌52/58/8051-50ثٍٛ انغضٔ٘ ، يذًذ ، ٔسلخ دٕل انشلبثخ انذعزٕسٚخ ػهٗ انمٕاٍَٛ انًإلزخ ، خلال ٔسشخ َظًذ فٙ انؼبطًخ ػًبٌ .‌د 
30

 .88،  طفذخ ‌8004جٕسج فٕدٚم ٔ ثٛبس دٚفٕنفّٛ ، انمبٌَٕ الإداس٘ ، انجضء الأٔل ، رشجًخ يُظٕس انمبضٙ  انطجؼخ الأٔنٗ  
31

 .‌800-813انؼمٛهٙ ، اثشاْٛى عبنى ، ئعبءح اعزؼًبل انغهطخ فٙ انمشاساد الإداسٚخ ،  يشجغ عبثك ص .د
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 .80، طفذخ ‌8001شٔسح فٙ انفمّ انذعزٕس٘ ٔثؼض رطجٛمبرٓب انًؼبطشح ، داس انُٓضخ انؼشثٛخ انجًم ، ٚذٛٗ ، َظشٚخ انض 
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دٔفشجّٛ ، يٕسٚظ ، انًإعغبد انغٛبعٛخ ٔانمبٌَٕ انذعزٕس٘ ٔالأَظًخ انغٛبعٛخ انكجشٖ ، انًإعغخ انجبيؼٛخ نهذساعبد ٔانُشش ٔانزٕصٚغ ،  

 .513، طفذخ ‌‌5558انطجؼخ الأٔنٗ 
34

 .عبعٙ انفهغطُٛٙانمبٌَٕ الأ 
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 .ٔرؼذٚلار8002‌ّنغُخ ‌1لبٌَٕ انًذكًخ انذعزٕسٚخ انؼهٛب سلى 

36
 .5/8055، ‌55/8055، ‌0/8052‌،‌53/8055اَظش ثزنك انٗ انمشاساد انظبدسح ػٍ انًذكًخ انذعزٕسٚخ انفهغطُٛٛخ انؼهٛب سلى  
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انطجؼخ انشاثؼخ ، طفذخ ‌8008شٕساد انذهجٙ انذمٕلٛخ  ، ثٛشٔد انًجزٔة ، يذًذ ، انمبٌَٕ انذعزٕس٘ ٔانُظبو انغٛبعٙ فٙ نجُبٌ،  يُ.‌د 

105. 
38

، طفذخ ‌8000انطجطجبئٙ ، ػبدل ، انذذٔد انذعزٕسٚخ ثٍٛ انغهطزٍٛ انزششٚؼٛخ ٔانمضبئٛخ دساعخ يمبسَخ ، جبيؼخ انكٕٚذ ، بجؼخ أٔنٗ .‌د 

818. 
39

 .‌580، انٕلبئغ انفهغطُٛٛخ  ، ػذد ‌2/8058انطؼٍ انذعزٕس٘ سلى  
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 .108-105انًجزٔة، يذًذ ، انمبٌَٕ انذعزٕس٘ ٔانُظبو انغٛبعٙ فٙ نجُبٌ ،يشجغ عبثك ، طفذخ 
41

 .110، طفذخ 8003شطُبٔ٘ ، فٛظم ، انشلبثخ ػهٗ يششٔػٛخ انمٕاٍَٛ انًإلزخ ثبلأسدٌ ، انًُبسح  



34 
 

 

 

 

 

 

 

 

 

 

 



35 
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 .503عبنًبٌ ، ػجذ انؼضٚض يذًذ ، لٕٛد انشلبثخ انذعزٕسٚخ ، َٓضخ انمبٌَٕ ، طفذخ .‌د
43

، ئػذاد انًغزشبسٍٚ (‌8005-5525)يجًٕػخ انًجبدٖء انزٙ لشسرٓب انًذكًخ انؼهٛب ٔانًذكًخ انذعزٕسٚخ انًظشٚخ انؼهٛب فٙ أسثؼٍٛ ػبيبً  

 .850ثبنًذكًخ انذعزٕسٚخ ثشئبعخ انًغزشبس يبْش انجذٛش٘ انُبئت الأٔل نشئٛظ انًذكًخ انذعزٕسٚخ انؼهٛب ، انظفذخ 
44

 (.84/2/5548نجُخ فذض انطؼٌٕ، جهغخ ‌8/5548انطؼٍ )‌‌258، طفذخ ‌8001ٚخ ، انًجهذ انثبَٙ انًذكًخ انذعزٕسٚخ انًظش
45

 .855-850، طفذخ ‌8052انًُظٕس ، فٓذ أثٕ انؼثى ، انمضبء انذعزٕس٘ ثٍٛ انُظشٚخ ٔانزطجٛك، داس انثمبفخ نهُشش ٔانزٕصٚغ ، انطجؼخ الأٔنٗ 
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 .‌503طفذخ ‌515خ ، انؼذد ، انٕلبئغ انفهغط53/8055‌ُٛٛانطؼٍ انذعزٕس٘ 
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48.  

49.  
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شٛذب ، اثشاْٛى ، رذهٛم انُظبو .‌، ٔ د(‌135-133)خهٛم ، يذغٍ ، َظشٚخ انُظى انغٛبعٛخ ٔانمبٌَٕ انذعزٕس٘ ، انجضء الأٔل ، انظفذبد   

 (.155-148)انذعزٕس٘ انًظش٘ ، انظفذبد 
48

 .525-520، طفذخ ‌8003فكش انجبيؼٙ ، انطجؼخ الأٔنٗ ئيبو ، يذًذ يذًذ ػجذِ ، انٕجٛض فٙ ششح انمبٌَٕ انذعزٕس٘ ، داس ان   
49

 .لضبئٛخ ‌8نغُخ ‌84انًذكًخ انذعزٕسٚخ انؼهٛب انًظشٚخ ، انذػٕٖ سلى 
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طفذخ ‌-(8005-5525)كزبة يجًٕػخ انًجبدٖء انزٙ لشسرٓب انًذكًخ انؼهٛب ٔانًذكًخ انذعزٕسٚخ انؼهٛب فٙ أسثؼٍٛ ػبيبً ،يشجغ عبثك  
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