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Torturing a defendant in order to extract confession

Prepared by: Rania Osama Hamza Abdel Al-Baset Tamimi
Supervised by: Dr. Nabih Saleh

Abstract

Torturing a defendant in order to force him to confess is considered one of the reasons that
lead to an illegal confession. The judge draws on this confession in case it satisfies all the
required conditions« including the freedom of choice and will to present criminal evidence.
This thesis is divided into four chapters;

In the first Chapter, the researcher discusses the torture as a procedure used to extract a
confession« in which it is considered a crimec if it is proven:« that is punishable by law. She
also divided this chapter into four sections: the first section is about the crime of torture,
and it is divided into several demands, the first demand tackled the identification of the
concept of torture, the second demand discusses the elements of the crime of torture.
Torture refers to any act that results in a physical or mental pain or suffering inflicted
intentionally on a person with the intent to obtain information or confessions from him\ her
or a third person, or to punish him\ her for an act which he or she or a third person has
committed or intimidating or coercing him\her or a third person.or when such pain or
suffering is inflicted for any reason where the charge is of any kind, instigates, , is
approved by, or is condoned by an official or any other person acting in an official
capacity. "

The second demand discusses the elements of the crime of torture which is the criminal
behavior and the result of the torture (pain, severe torment, and delusion, exclusion for
special purpose, employee status, pain or suffering resulting from legal penalties).

In addition to the general purpose which represents the moral pillar.

In the second section, the researcher discussed the physical and moral aspects of the crime
of torture and divided it into two demands. The first demand is about the physical aspect of
torture: - first: violence (physical coercion); secondly: exhausting the person by prolonged
interrogation; third: the use of hypnosis and fourthly: the narcotic drugs (Truth serum).

The second demand is about the moral aspect of the crime of torture

As for the third section, the researcher talked about the Torture that leads to death, and
divided it into three demands, the first demand discusses the physical element, the second
demand discusses the moral element, and the third demand discusses the responsibility of
the civilian and disciplinary police man and divided it into four points: the first point dealt



with disciplinary responsibility, the second point dealt with the civil liability, the third
point on to be legitimate, and the fourth point on issuing the order by a competent authority
under the law and obey it.

In the second chapter, the researcher discusses the Defense\ exception of invalidity of
confession, and divides it into two sections. The first section is about: Defense\ exception
of invalidity of confession as a fundamental objection and split the last into two demands;
the first demand is a review of the conditions of the authoritative confession, the second
demand in is about the definition of the fundamental defenses, (the second demand
departed into two points: The first point talks about the meaning of defenses in the
Criminal Procedure Law. The second point discusses the definition of the fundamental
defenses related to the Penal Code.

The second section discusses the fundamental defenses conditions which includes:

First: The defense\ exception or the request shall be raised before closing the case.

Second: The defense\ exception must be explicit and firm to have the court attention.
Third: The exception must be profitable, related to the topic of the case.

Fourth: The defense\ exception must have a fixed asset in the case documents.

Fifth: No explicit or implicit waiver of the defense\ exception.

Sixthly: the elements of the judgment shall depend on this defense\ exception

In addition to the non-fundamental defenses

As for the third chapter, the researcher discusses the fundamental provisions of the
defense\ exception and divided it into two sections. In the first section, she talked about the
fundamental provisions of the invalidity of confession, which were addressed through two
demands. The first demand on the definition of invalidity and its effects, and the second
demand is about the illegal police procedures at the Court of Cassation.

The second section tackled the defense\exception of confessing under the influence of
coercion or deception; this section was addressed through three demands, the first demand
is the definition of confession and its components, this demand was also divided into two
points, the first point is about: the confession of the accused on himself, and the second
point talked about: Disclosing the facts of the crime with its physical and moral grounds.
The second demand addressed the form of confession, and its types as well as the cases of
confession invalidation. This demand is divided into two points, the first point talked
about: types of confession, the second point talked about: cases of invalidity of confession.
The third demand talked about the impact of both the physical and moral coercion on the

will of the accused, in which the researcher divided it into three points, the first point is



about: the physical coercion, the second point is about: the moral coercion, and the third
point is about: the invalidity of confession resulting from an invalid action or procedure.

In the fourth chapter, the researcher addresses the invalidity of confession, the extent of its
authority and assessment, and this chapter was divided into three sections. The first section
is about defense\ exception by invalidating the confession; this section is divided it into
two demands. The first demand included the definition of confession according to the
decisions of the Court of Cassation. The second demand included the definition of the
accused and it was divided into seven points:

The first point addressed the madness.

The second point addressed the confession under a physical coercion.

The third point addressed the confession under a moral coercion.

The forth point addressed the confession after being identified by the police dog.

The fifth point addressed the confession under a promise or a temptation,

The sixth point addressed the invalidity of the confession resulted from an illegal
procedure or action.

The seventh point addressed the defense\ exception by invalidating the confession.

In the second section, the researcher addressed the authority and assessment of the
confession and divided it into two demands, in which in the first demand she talked about
the authority of the judicial confession and in the second demand she talked about
estimating the confession and to how extent it is subjected to the principle of the judicial
conviction. il ¢ LY) il

The third section dealt with: the effects of the legal confession. The researcher divided this
section into two demands, the first demand discussed the procedural implications, and the
second demand discussed the substantive effects.

Finally, the researcher has reached the following conclusions: The confession taken under
torture cannot be resorted to. She also came up with recommendations ascertain the legal
invalidity and the invalidity of any torture procedure used to extract confessi
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