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Lack of jurisdiction as a reason for a judge to decline to hear a case
Preadded by: Walaa Awad

Supervisor: Dr. Ali Abu Maria

Abstract

This study aimed to identify the incompetence of a judge as a reason for
his refusal to hear a case under the Palestinian Civil and Commercial
Procedure Law No. 2 of 2001. The study revealed that this system aims to
keep the judge away from anything that might lead him to accusation or
bias, whether in jurisprudence, legislation, or the judiciary. Since judges
are human and may become weak and negligent, the legislator established
the system of incompetence as a guarantee to prevent the judge from
becoming both a judge and a litigant at the same time, thus upsetting his
balance due to the difference in the (weight) of the litigants, and thus
becoming a joined party supporting one litigant at the expense of the
other.

This study relied on the descriptive analytical approach with the aim of
clarifying what the Palestinian Civil and Commercial Procedure Code
stipulates regarding the recusal of judges, their dismissal, and their lack
of competence as a reason for their refusal to consider the case. This
approach will also be used to clarify the opinion of jurisprudence and the
judiciary on this subject.

This study revealed that the Palestinian legislator has divided the system
of incompetence into three sections. The first section relates to the
absolute incompetence of the judge, in which the judge must recuse
himself, even if the parties do not request his recuse. The second section
relates to relative incompetence, which is contingent upon the party
requesting the recuse of the judge. If none of the parties requests his
recuse, the judge is entitled to hear and rule on the case. The third section
relates to the judge's conscience, as the legislator has permitted him to
recuse himself from hearing a case if he feels embarrassed.

The study recommended many recommendations, the most important of
which is: the necessity of removing the contradiction between the text of
Article (142) and Article (147) of the Palestinian Civil and Commercial
Procedures Law No. 2 of 2001 AD, such that the Palestinian legislator
must not specify a time for raising cases of the judge’s incompetence,
since these cases relate to public order and may be raised at any stage of
the lawsuit.
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