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The Provisional Foreclosure within the Palestinian Civil and Commercial
Procedural Code: Comparative study

Prepared by Saleem Naser
Supervised by Dr. Anwar Abu Aisha

Abstract

The study is an investigation of the Palestinian Civil and Commercial Procedural
Code No. (2) of 2001 and compared it with the Algerian, Egyptian and Jordanian
Law.

The research focused on a very important and a central issue in our daily life for the
average person as well as legislation in general.

The study aims to include all aspects of the “provisional foreclosure” not only the
basis of the procedures of signing it, but also to include the study of the differences
between the Palestinian legislation and the Algerian, Egyptian and Jordanian
legislation. The main point is to find out whether the Palestinian legislator achieved
the desired protection for the debtor within the subject of Provisional foreclosure?”

The researcher has studied the provisional foreclosure issue through an analytical
study that compares the Palestinian Civil and Commercial Procedural Code No. (2)
2001 with the Jordanian Procedural Code No. (42) 1952, the Algerian Civil
Procedure Code in accordance with the order No. 66-154 of 1966, and the Egyptian
Procedure Code No. (13) of 1968.

The study also includes the provisional foreclosure proceedings whether applied to
the debtor funds found with him or with another person, the conditions of each of
them as well as the period during which the creditor shall prove his issue at the
competent court, which is 8 days of the date of issuing the provisional foreclosure,
otherwise the foreclosure shall be null. He also studied the judge’s conditions to give
an order to sign a provisional foreclosure, the funds that are subject to provisional
foreclosure, and their exceptional. In addition the researcher discusses the legal
liability of not submitting correct information about the debtor’s property. It has been
found that there are no comprehensive provisions about the provisional foreclosure in
the Palestinian Law as it is in the other Arab countries laws. The Palestinian legislator
did not set a definition to the meaning of "Urgency", leaving the matter to the
diligence and contentment of the judge without putting forward a fix and clear rules.

The researcher recommends interpreting the Palestinian Law from all aspects in
details regarding the provisional foreclosure. The 8 days period that the Palestinian
legislator has set for the foreclosure claimer is a too short of a period. The need to
remove Article 198 of the Jordanian Commercial Law No. 12 of 1966 which states
that the foreclosure signed only regarding the debtor’s movable property but not to the
immovable property.
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