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The crime of abusing the influence of the position
Prepared by: Ahmad Kamal Hijjeh
Supervisor: Abdallah Najajreh

Abstract

The crime of abusing the influence of the position is linked to the public servant and the
public service. Its linguistic and legal meaning is that the environment in which revolves
the foundation of criminalizing the aforementioned crime. The relation among the public
servant, the public service and the public domain is defined based on the theories of the
administrative philology since it is a contractual relation or an organizational one and what
links both relations in results and effects. Since the study has exposed the pillars of these
three concepts, it also studied the concept of abusing the influence of the position, its roots
and forms. Therefore, the study comes in a detailed display in regard to the linguistic and
idiomatic concepts of the Jurisprudence and legislative abuse of the influence. This has
contributed to understanding the real sources of abusing the influence whether its source
was the public service, social status, political party or financial power. All these form the
determiners for all known kinds of abusing the influence be it philological or legislative.

It was natural for the legislative development of the concept of abusing the influence of the
position to attract a certain attention in the study starting from Shria’a Law which, in its
integrity, forms the reference as group of Islamic values and then reaching, of course,
understanding the stance of some Arab and foreign legislations, such as the Egyptian and
French. This has been achieved through analyzing their texts in terms of connotation and
aims of the felonious policy; arriving at the currently in use laws and legislations in
Palestine and how these legislations view this crime. The study has examined also whether
these legislations have abided by the regional and international agreements which urged
the member states to apply the necessary legislative and procedural for criminalizing this
conduct which was referred to in its articles so as to curb the corruption phenomenon.
These agreements contain principles, laws and procedures which all the signatories have to
take into consideration when enacting their national legislations.

For the purpose of determining the conceptual basis for this crime during the process of
examining and investigating the crime of abusing the position, the study has explained the
judicial and jurisprudence general framework and its concept as crime which has been
taken into consideration by the legal systems of the legislations in order to define the true
nature of this crime which distinguishes it from other similar crimes committed against the
public service and the public monies or is committed by a public servant.

The study has shown the moral and material evidence which forms the essence of this
crime. It is unlikely to create a crime from fiction or unreal one that is distant from the
tangible three pillars that form the general frame of a complete crime. These pillars starting
from the hypothetical pillar (influence) and the material pillar for this crime which is based
on the criminal activity that finds its expression in a criminal conduct that comprises
tangible elements, such as demanding, accepting or receiving. Thus, it emulates the
protected interest from criminalization, how to determine the purpose of criminal activity
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and linking it to the causal relation which exists between the criminal conduct and criminal
result in order to prove that the conduct has led to the consequence.

As this study has arrived at the conclusion that confirms the necessity for what is given to
or received by the abuser should be real and tangible, and there should also exist a real
authority and public administration. Since the entity and the pillars of this crime are
considered the defining rules for depicting the identity of the crime of abusing the position,
accordingly the following become clear — the pillars and the nature of these hypothetical
pillars for this crime to exist starting from the hypothetical pillar and passing by the
material pillar and arriving at the moral pillar ( criminal intent) where all these have
formed the legal base for criminalization of the incident of abusing the position.

Through proving the identity of this crime, distinguishing its pillars and its nature from
other crimes which are linked to the public servant or the public service or the public
sector, the study was able to form certain characteristics for this crime that distinguish it
from other crimes, such as bribe, responding to a supplication or a recommendation and
other kinds of related crimes. The study also provides a concise explanation for every
crime, its pillars and the details of how it happened as well as how such a crime intersects
with the crime of abusing the position; and how this crime stands out among other crimes
that are committed within the public service. This has not been done in isolation from
criminal laws of the Arab and foreign legislations and the present Palestinian legislation;
and how the stance of jurisdiction and jurisprudence defines the identity of abusing the
influence of the position in order to distinguish this crime from the other crimes committed
against the public service. The study did not also ignore proving the identity of the crime of
abusing the position’s influence and how it is different from all other crimes that are
committed against the public monies, such as embezzlement and illegally acquire public
money or facilitating such a crime and other crimes committed against the public monies.

The researcher believes that the jurisdictional, jurisprudence, and legislative differences
and similarities between the crime of abusing the position and other crimes committed
against the public service, the public monies and public interests originate from the fact
that this crime is a crime on its own right. Yet the Palestinian legislation is still humble and
even shy in stipulating detailed provisions for this crime and its details due to the
legislation’s ambiguous criminal policy in criminalizing this conduct. Accordingly, the
researcher urges the Palestinian legislature to review their criminal policy pertaining to this
crime.
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