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Exemption from contractual liability in banking contracts
Prepared by: Asala Moneer Jumaa Alzawahrah
Supervisor: Dr. Abdul Raouf Alsanawi

Abstract

This study dealt with exemption from banking contractual liability, where
the nature of the bank’s contractual liability was initially studied, in terms
of the concept of banking contractual liability, its conditions, and its
relationship to the terms of exemption from responsibility, and then the
pillars of the bank’s contractual liability were studied, and then the
condition completely exempted from banking contractual liability was
investigated. In terms of the nature of the condition that completely
exempts the bank from contractual responsibility and the extent of the
permissibility or impermissibility of the condition of exemption from
banking contractual responsibility, and then studying the restrictions that
restrict the condition and its implications.

It is noted that the Palestinian law did not address the conditions for
exemption from the bank’s contractual liability, and in light of this
legislative deficiency, this thesis will attempt to resort to the general
provisions in the civil law and analyze them to arrive at the permissibility
or impermissibility of such conditions and the restrictions contained
therein.

Through research and analysis of the general rules in civil law, the
researcher reached a set of results, the most important of which are: that
the contractual responsibility of the bank is based on the establishment of
a valid contract between the bank and the customer, such that the banking
contract was concluded in a way that does not entail its invalidity, so the
contract must fulfill all of its elements, including satisfaction and subject
matter. And reason, and that contractual liability is based on the availability
of its three pillars, which are: error, which is represented by the bank’s
breach of its contractual obligation, the damage that befalls the customer,
and the causal relationship between the bank’s mistake and the damage
caused to the customer, and that the availability of the pillars of contractual
liability leads to its being held and its ruling is arranged, and its ruling is
compensation, and if one of the elements is absent. Elements of
responsibility: Responsibility is forfeited, right to compensation is
forfeited, Approval of agreements to exempt from banking contractual
liability as they are not related to public order and morals, provided that



there is no fraud or serious error issued by the bank and other conditions
that will be discussed in detail in the body of the study.

Based on what has been studied, this study recommends the creation of a
specialized legal regulation in the field of civil liability in banking
contracts, due to the important role that the bank has played in
contemporary life, and to include direct texts through which it is
permissible to be exempt from banking contractual liability on the
condition that it be restricted in cases of fraud and serious error issued. The
bank, and does not permit agreement on conditions for exemption from
liability for fraud and serious error issued by affiliates.
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