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The Guarantee Theory as a Base for Vicarious Liability of the Superior
for the Acts of the Subordinate: A Comparative Study

Prepared by: Maysaa Abdul-Salam Abdul-Ghani
Supervisor: Dr. Mohammed Mousa Khalaf

Abstract

This study aimed at identifying the nature of the Guarantee Theory as a base for vicarious

liability of the superior for the acts of the subordinate (respondeat suprerior) in the
international legal jurisprudence, and the extent to which the Palestinian legislator
addresses vicarious liability in the Palestinian Civil Law Bill.

The researcher followed the descriptive analytical approach comparing between the
Palestinian Civil Law Bill and the Civil Violations Law no. 36 for the year 1944, and the
Egyptian Civil Code in order identify the nature of the legal regulation of vicarious liability
in the aforementioned laws. The researcher reviewed the relevant literature; including
books, reports, laws effective in target countries, and published and unpublished studies.

The study results showed that the Egyptian Civil Code, the Civil Code of the French and
the English Law have adopted personal liability theory measuring one's liability against
tort criteria. The Palestinian legislator agrees with these laws in the enactment of the
Palestinian Civil Law Bill. It adopted personal liability theory in identifying negligence
liability despite stating in Article 179 ‘whoever causes harm to others' instead of ‘whoever
carries out an illegal act’; and allowed disclaiming liability in case of force majeure
because the objective theory indicates that the presence of force majeure does not disclaim
one's liability. However, in negligence liability the presence of force majeure disclaims
one's liability because it separates the cause from the tort itself.

The Palestinian legislator made discerning a condition for assuming liability in Article 180
of the same law. Therefore, it means it perceives tort by its abstract and tangible elements.

The results also showed that while the Palestinian Bill and the Egyptian Civil Code made
the superior liable for the actions of the subordinate even if the superior did not choose the
subordinate out of free will, the Civil Violations Law made it a condition for the superior
to have chosen his subordinate out of free will.

The study recommends the Palestinian legislator to abandon personal liability as the
principle for civil liability, and to adopt the objective theory along with a clear legal
regulation that is based on the guarantee theory of vicarious liability by maintaining Article
179 of the Civil Law Bill and crossing Article 180, which made the legislator adopt
personal liability that makes discerning condition for civil liability, of the same law.
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