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Tort Liabitity of a Non —discerning Person« **A Comparative study"*

By: Ammar Gaar
Supervisor: Dr. Ali Abu Maria

Abstract

In this study, | discussed the Tort Liability of a non-discerning persons. In

the first chapter, is considered to be one of the important legal issues for its
relevance to the activities of individuals and their daily dealings with each
other and because it relates to a special and sensitive group in society.

This issue raises many questions about the extent of tort liability for non-
discerning Person, Is the non-privileged child responsible for his actions and
harming others, or the legal basis on which the civil laws and Islamic
jurisprudence were based on the responsibility report?

In my study, | answered these questions after than presented the general
provisions on tort liability and the factors affecting civil law eligibility in the
introductory chapter, where | explained the meaning of responsibility in
general and thus distinguish between types The differences between them, all
in order to arrive at a comprehensive idea of the concept of responsibility, and
then | study the elements of tort liability, and | have concluded that the
elements damage in Jordanian law and Islamic jurisprudence is offset by the
elements of mistake in the Egyptian civil law, and then | studied the factors
that are affected by Eligibility of the young age in its three stages, and
reached several results, including that the Judicial Regulation Journal
sentences didn't specify the maximum age at which the young isn't
discernment, And then | studied the Eligibility symptoms of insanity and
idiocy and sloppiness and stupidity, and have reached through which many
important observations, And negligence isn't count Man discriminates against
the person, and does not deny responsibility for him, but both the fools And
the negligent Minus eligibility.

The first chapter deals with the extent of the responsibility of non-
discrimination in civil laws and Islamic jurisprudence, It examined the
general rule of the responsibility of non-discrimination in Jordanian civil law
and Islamic jurisprudence, and found that responsibility in Jordanian civil law
Is based on harm rather than on mistake which requires perception to deviate |
also found that the general rule in the responsibility of non-discrimination is
different in Jordanian civil law and Islamic jurisprudence than in the Egyptian
Civil Law, because of the difference between the basis of each of these laws.
In addition, | found that the position of The Jordanian Civil Law is the same



as the position of Islamic Jurisprudence on the responsibility of non-
discrimination. This is the result of the fact that the Jordanian Civil Law is
derived from the jurisprudence of the jurisprudence of the Islamic
jurisprudence, and then examined the general rule of the responsibility of non-
discrimination in the Egyptian Civil Law. for its illegal when it issued him a
special, and accordingly, the distinction is a prerequisite for the establishment
of responsibility, and must be an element available perception in person even
attributed to him mistake, | have found that the Egyptian civil Law stipulates
non-discrimination responsibility as an exceptional and not original, then |
studied the extent of the responsibility of the non-discrimination for his
personal actions, in light of the two important rules which the Islamic
jurisprudence is the direct and the causing, and found that the responsibility of
the non-discrimination is always in the case of direct, but in the case of
causing the culprit It ensures that the responsibility of the non-discrimination
as a guardian of both living and non-living things is determined, whatever the
idea is to establish this responsibility, whether it is the idea of bearing
responsibility, as it goes dolt Egyptian jurisprudence, or we take the idea of
security, which he said the Islamic jurisprudence, and followed by the
Jordanian Civil Law, because the introduction of this trend is in the interests
of the injured, which has become a target sought by most modern legislation.

The second chapter is devoted to the subject of the legal basis for this
responsibility in Islamic jurisprudence and civil law. In the first topic, |
examined the legal basis for the responsibility of non-discrimination in
Islamic jurisprudence and Jordanian civil law. To study the basis of the
obligation of guarantee in Islamic jurisprudence and in Jordanian civil law, in
which | explained that the damage is the basis of the obligation of guarantee,
and | studied the general rules for the estimation of compensation for financial
damage caused by non-discrimination by doing so, And found that it is based
on the idea of mistake as a basis for tort liability for personal acts with its
material and psychological components, The principle in the Egyptian Civil
Law is the absence of responsibility for non-discrimination, except in
exceptional cases, and these cases are not sufficient to achieve justice. must
be the Egyptian civil law provides for full non-discrimination responsibility
for harmful actions, At the end of this chapter, | found out that the theory of
holding liability remains the legal basis of the non-discerning person include
in the text of Article (164/2) in the Egyptian civil law.

In the end, | have to register my findings and my views on various non-
discrimination in civil liability laws under study, and came out to the
recommendations proposed for the Palestinian civil legislator in order to
obtain a Palestinian civil law up to date with developments in the comparison
civil laws .
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