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Title “The role of the judge in achieving balance in civil
contracts”

Prepared by: Sereen Barham

Supervisor: Dr Samar Sammour

Abstract:

This study came to deal with the issue of the scope of the judge's authority in
amending the contract, which is considered one of the most important topics of the
civil law, because what the judge deals with in amending is the contract, which is
considered the most popular human means in the circulation of goods and benefits.
The contract has a binding force equivalent in its obligatory force to the force of
the legal text, so that if the contract is valid and complete, it is forbidden for any
of the contracting parties to unilaterally veto it and amend it. The principle of the
authority of the will.” However, the factors of economic and social development,
and other factors, have highlighted the shortcomings of these two principles, and
the dangers of adopting them at all, which is the case that necessitated that these
two principles be subject to a number of restrictions that must be compatible with
social interests. The judge also has the authority to amend the contract, due to the
arbitrary conditions it may contain, or the unfairness that one of the contracting
parties has committed, after making this contract.

It is known that the authority of the judge, when reviewing contracts, is
characterized by its importance and necessity, given that it aims to protect the weak
party in the contract.

The role of the judge in amending the contract appears in two phases: the first is

the formation phase of the contract. The second stage is the implementation phase



of the contract. In the first stage, the judge has the authority to amend the contract,
when he finds in it an imbalance between the centers of its parties, such as in the
case of unfairness or exploitation of one of the contracting parties, or if one of the
terms of the contract is described as arbitrary, so the judge has the right to
invalidate the contract, or remove the unfairness that tainted it, and it decreases the
obligations The aggrieved party may use other means that lead to the same result,
such as amending the arbitrary conditions in contracts of adhesion, or exempting
the obedient party from them.

As for the implementation stage of the contract, the law granted the judge wide
discretionary power, in order to restore balance to the contract and remove any
prejudice against the weak party in it. In the contract, the judge may work on the
theory of emergency circumstances by returning the burdensome obligation to a
reasonable extent.

With regard to the compensation agreement (the penal clause), which is the
agreement by which one of the parties is obligated to compensate the other party,
in the event that the first breaches the implementation of his obligation or delays it
in the face of the right to harm the other, the judge has the power to amend the
compensation, either by reducing the amount of compensation, or by increasing
the agreement compensation, according to for the amount of damage sustained by
the other contractor.

Keywords: contract, contractual balance, unfairness, acquiescence, emergency

conditions, consensual compensation.
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