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Military judiciary between the competent judiciary and the
alternative judiciary

Prepared by: Gharam Iyad Abu Hmead.
Supervisor: Dr. Jihad Kiswani.
Abstract

The military judiciary is an extended judiciary that emerged from the
Palestinian revolution in 1979, through which a set of revolutionary laws
were approved to control the situation at that time. The Palestinian
legislator was keen to establish a military judiciary to control and organize
the practical life of the armed forces. Accordingly, the provisions of the
amended Basic Law stipulated the establishment of special courts for
military personnel, i.e. only related to military affairs and not extended to
non-military personnel.

This study is concerned with studying the nature of the military judiciary,
where the question was asked about "Has the necessary nature of the

Palestinian military judiciary been adhered to?" The descriptive analytical
approach was adopted in this study, where the legal texts that define the
jurisdiction of the military judiciary in the military category without the
civilian category were analyzed, which were included in several decisions
and laws, including the Law of Service in the Palestinian Security Forces
for the year 2005 AD and the decision-law regarding the Judicial Authority
of the Security Forces for the year 2018 and other laws that indicate this
jurisdiction. The study also based on a set of comparisons to determine the
crime of a military nature that the military judiciary has jurisdiction over,

as it has no counterpart in other laws, and to determine it from other crimes.

This study is based on two chapters. In the first chapter, we explained the
military judiciary as a specialized judiciary. This chapter was divided into
two sections. The first section was titled “Judiciary Specialized in Military
Affairs.” Through it, we addressed the definition of the jurisdictions of the
military judiciary in terms of personal and also objective jurisdiction. As
for the second section, it was titled “Judiciary Specialized for the Security
Forces Authority.” It was explained what security forces it specializes in,
and we reached internal security forces and external security forces.

The second chapter explains the military judiciary as an alternative
judiciary, due to the extension of its jurisdiction over the category other
than its specialization. This chapter is divided into two sections. The first
section discusses the expansion at the structural level, and through it we
explain the expansion with regard to the types of military courts. The



second section discusses the expansion at the functional level, and it was
based on personal and objective jurisdiction. Because of these expansions,
it has become a parallel alternative judiciary.

In conclusion, through this study a number of results and recommendations
were reached, the most important of which is that there are no new military
laws in Palestine, but rather the laws of the revolution of 1979 are being
applied, and also that the military judiciary, due to its sharing with the
jurisdictions of the regular judiciary, has made it a parallel alternative
judiciary. These results were met with a number of recommendations, the
most important of which is that we recommend that the legislator establish
and legislate new military laws that keep pace with developments and do
not violate the current Palestinian laws, as well as that the military judiciary
not violate the jurisdictions of the regular judiciary.
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