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The crime of abusing the influence of the position
Prepared by: Ahmad Kamal Hijjeh
Supervisor: Abdallah Najajreh

Abstract

The crime of abusing the influence of the position is linked to the public servant and the
public service. Its linguistic and legal meaning is that the environment in which revolves
the foundation of criminalizing the aforementioned crime. The relation among the public
servant, the public service and the public domain is defined based on the theories of the
administrative philology since it is a contractual relation or an organizational one and what
links both relations in results and effects. Since the study has exposed the pillars of these
three concepts, it also studied the concept of abusing the influence of the position, its roots
and forms. Therefore, the study comes in a detailed display in regard to the linguistic and
idiomatic concepts of the Jurisprudence and legislative abuse of the influence. This has
contributed to understanding the real sources of abusing the influence whether its source
was the public service, social status, political party or financial power. All these form the
determiners for all known kinds of abusing the influence be it philological or legislative.

It was natural for the legislative development of the concept of abusing the influence of the
position to attract a certain attention in the study starting from Shria’a Law which, in its
integrity, forms the reference as group of Islamic values and then reaching, of course,
understanding the stance of some Arab and foreign legislations, such as the Egyptian and
French. This has been achieved through analyzing their texts in terms of connotation and
aims of the felonious policy; arriving at the currently in use laws and legislations in
Palestine and how these legislations view this crime. The study has examined also whether
these legislations have abided by the regional and international agreements which urged
the member states to apply the necessary legislative and procedural for criminalizing this
conduct which was referred to in its articles so as to curb the corruption phenomenon.
These agreements contain principles, laws and procedures which all the signatories have to
take into consideration when enacting their national legislations.

For the purpose of determining the conceptual basis for this crime during the process of
examining and investigating the crime of abusing the position, the study has explained the
judicial and jurisprudence general framework and its concept as crime which has been
taken into consideration by the legal systems of the legislations in order to define the true
nature of this crime which distinguishes it from other similar crimes committed against the
public service and the public monies or is committed by a public servant.

The study has shown the moral and material evidence which forms the essence of this
crime. It is unlikely to create a crime from fiction or unreal one that is distant from the
tangible three pillars that form the general frame of a complete crime. These pillars starting
from the hypothetical pillar (influence) and the material pillar for this crime which is based
on the criminal activity that finds its expression in a criminal conduct that comprises
tangible elements, such as demanding, accepting or receiving. Thus, it emulates the
protected interest from criminalization, how to determine the purpose of criminal activity
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and linking it to the causal relation which exists between the criminal conduct and criminal
result in order to prove that the conduct has led to the consequence.

As this study has arrived at the conclusion that confirms the necessity for what is given to
or received by the abuser should be real and tangible, and there should also exist a real
authority and public administration. Since the entity and the pillars of this crime are
considered the defining rules for depicting the identity of the crime of abusing the position,
accordingly the following become clear — the pillars and the nature of these hypothetical
pillars for this crime to exist starting from the hypothetical pillar and passing by the
material pillar and arriving at the moral pillar ( criminal intent) where all these have
formed the legal base for criminalization of the incident of abusing the position.

Through proving the identity of this crime, distinguishing its pillars and its nature from
other crimes which are linked to the public servant or the public service or the public
sector, the study was able to form certain characteristics for this crime that distinguish it
from other crimes, such as bribe, responding to a supplication or a recommendation and
other kinds of related crimes. The study also provides a concise explanation for every
crime, its pillars and the details of how it happened as well as how such a crime intersects
with the crime of abusing the position; and how this crime stands out among other crimes
that are committed within the public service. This has not been done in isolation from
criminal laws of the Arab and foreign legislations and the present Palestinian legislation;
and how the stance of jurisdiction and jurisprudence defines the identity of abusing the
influence of the position in order to distinguish this crime from the other crimes committed
against the public service. The study did not also ignore proving the identity of the crime of
abusing the position’s influence and how it is different from all other crimes that are
committed against the public monies, such as embezzlement and illegally acquire public
money or facilitating such a crime and other crimes committed against the public monies.

The researcher believes that the jurisdictional, jurisprudence, and legislative differences
and similarities between the crime of abusing the position and other crimes committed
against the public service, the public monies and public interests originate from the fact
that this crime is a crime on its own right. Yet the Palestinian legislation is still humble and
even shy in stipulating detailed provisions for this crime and its details due to the
legislation’s ambiguous criminal policy in criminalizing this conduct. Accordingly, the
researcher urges the Palestinian legislature to review their criminal policy pertaining to this
crime.

108



"

Aadial)

3050 51l il ¢ LeSna Vadats dadaial) 4 pal) Alpus sl (g5 Cansdl gila 2a) 8 dalall ila )
aladl Cakh galls ¢l Byla) (3 Agall s Aagkagl) o2 Chibmaa 13) 4] ey @ll g clgdlaal Giian

de gana Aalall Addagll 5 1A (g AY) (& iad 2 135 Algal) Cialia mloa 136 (gl 3]
iy bl deadl Jads lgie 75 Al aae s gy al3DU alall Cabigall o clialsl) e
Ay Aahill leaal e cAasinag daale Llhes Gsia (e 4 pials e Jilia

Laily ey Lo duitiy aADY (il 1o 13580 o glite Aals Cali gull  Jand dalall digdasl) oY
Cualm K\ 6@&;&&&}@@} t_\.s.u\SAd:\SA.dd:\uij&\ g9 cAalzl) M\M
calall Cali gall STl 130 aypat OIS (e Lo 285 Lalall Aadasll daly o 45 )lal) Culay il
e Lo el 1agd gl Gail) 3l bt ol alamil pe Lass Y ¢ lahat) Jadll 13a layyy
1A 3 gaill JOlatiad olu djlae DA (e cdiipag goa Jadd e cpalagall o andl)
Lgileg it A gl los clgle opane HBI (g die iy W caagyat o Jsall Cuaja
e Gapyn Atiay clglulls Judll 138 Caaya Al LAY claaleal) ) alacaly s cdgidal)

leilie T dalums W sansg dalal) dida gl Zyanl (po Uil g gumsall 3n 8 LUSI LEaY) oS Il
ks g dibocys dpadil] Call) Aol e WUl g Ayena) Aaliall dabie golgil siasa s

L aey Losead clpadd mllians pilie Gaiatl il o358 Jaiy (pal (sl By pumy clale
Aalall daa gl 8 3gail) 138 Jxisy (el Apadd Aypad (e Sl 4y g

ey ld Jsal Aype Al adail 5lats cdanpall gl oy ()l cope Adac sall L (IS 1)y
sns (e pell 138 cJaall Gl Aald) cile ji Calide dy lsiasall Jlef ey oLaild
Los el asls allay (gf 8 Adalidl s Ssatll Plaiaad o e Jida s A3l N5 o 534l

Al clly Loy sl o3a Loy Citme Al Lpusldl 2l (mny aum de gyl il

Bt 8 5l aydl L chlad ol cagimulans agileluas Cpandally aludl) AadlSal due Al

o3 amy Ll ol Al Aplid) AdafY1 e iy (pad 80l ¢ ailly AdUadll jaalead) olyasg

109



Saalaall Lenalad o U8 Lot o 88 (e colidll (e aadly CalSH alilially dalaadl ¢ an sl
) 8

SLSU U8 (e oaplall DY) 4 Jidandil) ) G Caald) gy Liphads 4iays
LI G AR ) G o) GLSD i e s Dlial ) dalay Gads ¢ gl
Daic s laall Dalls Laholy) Bl oIS 13y ¢ Adandill el o 530 6 G0k 38l

o A paties Glall e (83 galudY) LAY Gl g jon JS) diaslae Jgud L);JI;
o) (e Lsllae Mim (50 Y Jin ol s Ay Aliia Al 301 ()5 e glia Cannall
a3 Al Jal (e aals Alaad (Jlgns dldlly DY) o 038 g e dasliall Jdandal)

Plaia o 3" Gadagl) 3l Plaiad dagyn " ponse A Luaal jedis rdaaal) Laaf oYl
(Jaal) b lagia saldiely Gandly ) Juay in calal) dadagl) 8 g agiy 341 35l
Gaiail « Plaisly el (po ladl) @ilgll 8 aie 2 Loy i g 4y gidy Lo e @l b lading
PAY) ) a5 b calal) daliad) Qloa o 3585 Lo Lily cdpnd s ailing allas

dsas aae Jh 8 dulae sl Aol o (50 438 G 2Ll iy caainall 8 Allaslls 515Lually
35l Pliriad Loy 41 Laa a2l e oD Pl s e Ciilays g bl oy
& sl 138 apaty iS) IS8 a3 calaial (e Aaially dupal) Clagil) le) 8 sl
Al Al e L lad)l 50 aaad dlpal) Ll )y cilaaleal

Aalill dal o YY) el dise g alall 2010 Al —Gplands —ainil<ay aldll @ —: ) (1)
habisl) 1AM i) e (oSl b Tyseda sludl) JISET ST ol il sela) Cua (19 (Al Lusdlly
ALYl spaliall S5e 8 (1452 ) laase Al cAlad) 5olSal & gena (e (%26 ) 4ims Ciliay Cam

AN A8IS 5 aluadlly daleially 20104k} DU il 3 silal)

Jsll — alisdl) AadlSa g aSall cilipay Galad) (e ganll (il sall A gall asall il Julas 0 Lagd Hlad) —
Ol e o sl b G Gam 31-30 o (A Lusalls Aalall ) (e DY) —2010
Al Silipss bl Lad ¢ aSlaal) B Sl (iS50 Ao assg 398l ¢ slgsaall 1) Of agil)) dalliiondl
Cun ilsall e die Al Cuibidly ((%83.5) Lty aludl sluyy 18 e (e sand) (puidhsall i) G
) bl age s Aalell Alagl) 8 bl o) el de )l o e sl e (%80.2) iy
(Rl daal) 8 ole Calage (864) Limll aas

110



Uasalll LS a0 b i) & uld J5 b)) DG S sdadal) A Ll
(il 58 i dgag pand ¢ il 3sdill Dl sallal A ) gall aypadl dpe 0
elalie 35l Jaise Jad @iy ¢ gindasl) doiall Plaiad dallaal a5 13 aiplsi aae s b
e Aapall oda anp Al 8psl ALl HEV) (e pe )l e cliall dusjlay (o gad a2
aladl Al )

) ) aayall A8 ey Ailaiall Cilaslaal) b pealy i 3gmg VIS £ saasall a3 Las
A)laall lagyiill 8 Aayyall odg) ygill clallaally Cila g 30 5)015 ¢ Jitse JS5 dinlle
4 5yalal) Lol ASaY) (e dgamall aaally catlgli Al 40 clubally Eyanll ALyl

3l Ll e U Al 13 DA (e Eaaldl e ol

Flagiy A0l daplay alall Cala galls dalall dala gl o sgie 58 Lo

Saclsils opalas o Leg S350 Plaial Jne L-

S8 )y Al sal) LNy Claa laally (A3 aa) eyl 8 dapal) o3a oSa L=

gl oda et ) Bpenall mlliaal) o Lo 350l Plaia) Jud ayad Gulad 52 L=
KRN

8 b gl) dgail) Plitind Ay OIS & L=

S558)0) Aagyay Al gl) 35l Pliiad dagys o Gl 58 L -

Salal) dada s alal) JLa) aiha (o Lyt s Aapal) 038 Bl 58 L

3aRl) I3t Aagpn Ay " Cappetl) L)) ety S5 Gaall) Caagy © Al il < WIG
S Aalad) Adglagl) Aaf e lgie AUl SN (SIS Gl Al
t s ple dag dac b alaa die g iy

alall Calagallg dalal) didasl) o seia (b —

coplans dclsil deaill Dl aseie ly =

Aagal) s3] agpdnll gl aiiiy Jauali -

s S LS cleia Lo Sl clliall Ll aypatll il (s —
Leie W DEL s 305)) Rapa go il sl Pl dapa 453 Gl -

111



4*515 cpladl Jlalls dalall Agls ol (5 e & LS Healy ‘"_,,-“J\ AJEN eﬂ Ul il —
cstbsl) 3sall Plaiud g Cuy Lein DAYy 4l)

Sle a8 L) gially )l gial) (he Unlide Bigie il aniins) sdaall dyagia :lay)
O G Alaa ehaly 4 gl e geaill Jalaty Ay jue cailly Tl )y Jlaill )|
G eOshalh 4 ALl Galally adandil) clsial) 9 g plag S35 gaally il
@l (sl alatiuly g paaly il Gl & byslas oo liadl) alSaly 4ddll ¢ )l ¢ s
ASal (o 5ol Ay ly A gall LY Ts clanlaall L lasngiy cdagyall o3g] ladga
sy g Gl Calaal Baay (A Al Cilaalaally CulEEY )5 Aald el Clay i)

ISl et a5l e Dladl Alglas s cunall 13a CaloaY Gaat : Al apd :luald
p I saill e el cAailig e plosd cdadiall L) ALYl cdad )l o3¢] plal

Coagall e clayelaig aida gl 3eall Plaid dapa dale :Jg¥) Juall) 8 Al sl
Aalall Aalal) o seha Cippad Cum (e cdale alSal alall il gally Lalall dada gl anal 53 5V
optbias dgaill Pliiuly Cappeil) S Gimaal) ety claginn A0l 3ty calall Cal sally
Gl Cansall Ganig caeils o)ban iy il Platind Jae by Cun e caslsily
Aaialls Lyl eyl Al dagil) 3 35l Dliiad dagad oagpill skl
Yy Al sall cilaa laally cililiny g

Cangall elad clajodis lgaold auda sl 3gall Pl daya G Eald) Jolo G Juall)
Cingal) iy ¢lgapad e Apenall daliadly il gl) 35l Dliial ayyad b Uase J4V1
ey egsinally salally asidal WS Cua (e Audasl) 3l Plaind dapa 1 S
A G e @l e bye e Wiy il gl il dagya 4513 A Gl
Alall Jlall il any e Wadiy cler aladhy) (A 353l Aapa oo LDy dapall 038
aladl dads gl

il 138 e Aaliionall lia silly il aal Gecsi 3l AalAY LY Adla) (i

112



tW glaiy Audagl) Johll) Mada dagsn ddle —J5Y) Juail)

laa o Jaally acinall 3l G Bllsally daad) i b Cladiaal) okt Cilasia aal ¢
Jrad el wgainny elliay ¢l AU Lalall mllad) o lgapity acinall dalall daliadl)
oo ST Capeaill 8 dpm gl Jany (o3) ail) lld SV 46 e g€ e yy 130 ag)
Gsbslag 3sill Glaal (e (b il aeal Can a gdliall e Jgeanll o Cung sy
olsil) Jass Jal e il andgii il ltey Jud) 23S alasinly Caagl 13g) Jgaal

Agalaally Ljall 5 dnad il aeallad Ll G Galdty ailial e Joaally

e Aine LS led i Al Cladinall o 5a€ 58l L il 35ill Plaiad sally

o V) Gada Y o) gl endlly ladinall 03 S G Alaall ¢lise D)y 3lsbuall axe
sial) algy Lo edsiill Claal eligdly paldll Cuncal o e W) iy ¢ Uacadly ¢ liaall

LVl Claciad) o3a 23y A e lainY) allal)g

UlSa 4l Jray 13588 Al 7355 Al (e lall Calagall e dida gl anis Lo s sl saall
sed calall mllall Loaad il oLl e lall Cilisall (Sl dlald) 038 2 41506 Fiacie
Aaly S 138 Jady ofy aiiday lialy Gl lgahadind Gy o e ony 4ay o AL
el Al \dsa ) Adalud) (pe oprd ol 4l Aials dmiie (Baal DA e A5 Y ofs Lilad
ol Ay sl g 3a% Adada gl Paiuly s ) Calagally Tasall 138 Callay 3o8al) il
o ol dndly @l Bl olgu Aalall daliad) Clua e Lalal) adlaal Giayy o g pial) e
il g5 Algally AR aae s cpally Allally Y1 e ) s Mg 35l 8Ly (han LS

alall Calagalls cdalal) dadasl) dal sa adagll 3giil) Plai) Aoy b 4le sdinal) 3alld
Gl @l ¢ly5 (g g piiall e aclimily Aiglagl) o3a o)) Al sa dale dandy ISl

iy b (pialsall (o 38N ) (ot LS o (aad o oy (53 aliaY) dalall Al il Al
cAallias Qe ) aolivg Y 5 2 Y e aallias ol Caligall ) Jilidl)

Laxdll g gy ciladils dalall Aads ol Ciliad sy Al Aihall (e i gl) 3gail) Pliind dagyag
dale dala maal oF 2 dapall 03] pmall gyl yslais Taa Aalall Aaa s ¢Lagsd Zalal

113



