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The licit lawful doesn’t agree with the guarantee base

Prepared By: Bashaar A. H Abuhashim

Supervision: Dr. Yaser Zbiedat

Abstract:

The study researched in the licit lawful doesn’t agree with the guarantee base ¢
through the use of Comparative descriptive analytical approach by looking to the
Palestinian legislations that controls this topic, in addition to the Comparative
legislation, and the study's problem focused in how far the acceptable action could
action without guarantee , and how far way this base hold with the provisory under

the comparative rules, and the Harmful action in Islamic Jurisprudence .

The study divided into two chapters , the first chapter had a name "Images of licit
lawful doesn't agree with the guarantee " and was divided into two parts« the first one
discussed multiple images of the base under the law and recent legislation , the second
part managed a lot of the base's images that the Jurisprudence pointed to , that the

laws examined them accidently not more .

The researcher concluded to many result< the most important one way that the legal
marriage guarantee base doesn't in Islamic Jurisprudence requires in acceptable action

that doesn't open with the guarantee not to be harmful .

And the action shouldn't restricted by the conditions of safety as it's possible to move
from harmful according to the normal course of things, and that the action doesn't
included in cases of necessity in the law« while the Jordanian civilian Low stipulates
that the action is use the right (lack of harmful action) and use the right must be

lawful (lack of arbitrariness).

And the second chapter had a subject "lack of licit lawful™ and the it divided into two
parts , The fist one discussed the harmful and wrongdoing« while the second topic
discussed the general theory of the abuse of the right< which was divided into three
parts . The first part talked about the concept of theory, which included the research

the concept of arbitrariness of the right use< while the part of the second chapter



discussed the criteria of arbitrariness of the right use« while the third part discussed

some of the applications of arbitrariness.

The researcher reached to the results that the harmful action in tort liability is the
criterion of determining the legal licit lawful or not for several reasons¢< namely that
the origin of the permissible acts« so the first is to identify the prohibition (lack of licit
lawful) for the possibility of limiting it under an abstract rule, especially that safety
restrictions are among the harmful acts of liability and considered to be beyond the

substantive limits of permissibility.

And the theory of arbitrariness in the use of the right is an exception to the rule of
permissibility in Islamic jurisprudence. At the end of the study« the researcher reached
a set of conclusions and recommendations which he hoped would benefit the
Palestinian civil law project by establishing the rule of law and approving it between

the two branches of law And its provisions.
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