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The Legal Organization of the Palestinian Constitutional Court and its

Judicial Oversight
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Supervised by: Dr. Sanaa Totah

Abstract

The Supreme Constitutional Court is an independent judicial body that is not affiliated with
any of the three state authorities, therefore, it is a tool for deciding constitutional issues,
especially oversight of the constitutionality of laws, decisions, regulations and regulations,
as stated in Article (24) of the Palestinian Supreme Constitutional Court Law No. (3) Of
2006, which gave the court the right of supervising every law, decision, system or regulation
of a legislative character.

The Supreme Constitutional Court is considered the guardian of the Palestinian basic law:
because of the state of political division in Palestine, it is the legal body entitled to interpret
any ambiguities in the Palestinian Basic Law, it ensures the extent to which laws, regulations
and decisions comply with the Palestinian Basic Law.

In the first chapter, | talked about the legal system of the Palestinian Constitutional Court:
what it is? What are its responsibilities? and how it is formed, then | talked about the
regulations relating to its members that guarantee their impartiality and independence, and |
have clarified how the Constitutional Court exercises its competencies by monitoring the
constitutionality of laws, regulations and decisions based on the law: Supreme Constitutional
Court No. (3) Of 2006.

The study aimed at defining the importance of monitoring the constitutionality of laws in
Palestine, and explaining the powers of the executive authority (the president) in issuing
“decisions by laws” in the light of Palestinian legislation, especially Article (43) of the
amended Palestinian Basic Law of 2005 and in what cases this can happen, and clarifying
the limits of the president's powers to issue “decisions by law”, as well as talking about the
legal nature of decisions by laws in accordance with the Palestinian Basic Law.

In the second chapter of this study, | focused on explaining the role of the Palestinian
Constitutional Court in overseeing decisions by laws and the procedures of challenging its

unconstitutionality, and knowing the mechanisms and conditions for moving the



constitutional lawsuit, as the constitutional lawsuit has two characteristics: firs, it is an action
in rem, and second it is an independent, and that the Supreme Constitutional Court is
exclusively in control of the constitutionality of laws, regulations and decisions, and the
interpretation of legal texts and the adjudication of conflicts of jurisdiction and contradicting
judicial rulings.

We found through this study that the Palestinian legislator was successful when he allowed
the individuals to file a lawsuit to the Constitutional Court directly.

In addition to the ordinary ways of contacting the Supreme Constitutional Court with the
case, which is usually either a referral or a sub-plea raised by the litigants before the trial
court; the Constitutional Court t can address the text of the doubtful unconstitutionality on
its own.

We have clarified the course of the constitutional motion before the court, through the
necessary procedures after it meets its objective conditions established by law: interest and
adjective, as these procedures begin with the registration of the case, declaration, and
preparing it for adjudication through the stage of investigation and pleading towards
judgment.

We have discussed the authenticity of the judgement about challenging the
constitutionality of “decisions by law” and the implications of the judgment of
unconstitutionality and the judgement to dismiss the constitutional lawsuit, how to
implement and interpret the ruling and correct the errors contained in it.

Also, the study aimed at studying the Provisions of Palestinian constitutional jurisdiction
and commenting on some of the decisions issued by the Palestinian Constitutional Supreme
Court, and finding out the position of the Palestinian judiciary regarding the role of the
Constitutional Court in controlling the powers of the president in issuing "decisions by laws",
and who is the party that exercises consideration of constitutional appeals and its
competencies in Palestine.

At the end of the study | mentioned the results | reach at, the most important of which are:
In the amended Basic Law of 2005 in Article 103, the Palestinian legislator adopted the idea
of judicial control over the constitutionality of laws, regulations and decisions, made it of
the jurisdiction of the Supreme Constitutional Court, which is a specialized court, with the
aim of respecting the legislation of the constitutional rules mentioned in the Palestinian Basic
Law and not violating its provisions.

The failure to specify the exact number of judges for the Constitutional Court is considered

a defect by which the executive authority can interfere by increasing or decreasing the
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https://context.reverso.net/%D8%A7%D9%84%D8%AA%D8%B1%D8%AC%D9%85%D8%A9/%D8%A7%D9%84%D8%A5%D9%86%D8%AC%D9%84%D9%8A%D8%B2%D9%8A%D8%A9-%D8%A7%D9%84%D8%B9%D8%B1%D8%A8%D9%8A%D8%A9/challenging+the+constitutionality

number of judges according to its interests, which leads to doubts about the integrity of the
court. The goal of establishing a specialized constitutional judiciary is to preserve the
principles of the Basic Law (the Constitution) and preserve its provisions, which made the
Palestinian legislator decide to adopt the centrality of constitutional oversight.

The study arrived at number of recommendations, the most important of which was working
to eliminate the contradiction between Article 103 of the Palestinian Basic Law and Article
24 of the Law of the Supreme Constitutional Court which is related to the constitutional
competencies of the Palestinian Supreme Constitutional Court,

Article 103 stipulated the jurisdiction of the Supreme Constitutional Court to control the
constitutionality of laws, regulations, etc., and the word (and others) was dropped from the
text of Article 24 of the Supreme Constitutional Court Law.

also, working to eliminate the second contradiction contained in the text of the two previous
articles 103 of the Basic Law and Article 24 of the Constitutional Court Law: In the text
about the competencies of the Constitutional Court mentioned in the Constitutional Court
Law, two competencies have been added to the jurisdiction of the court stipulated in the
Basic Law, the adjudication of the dispute regarding the implementation of two final
contradictory ruling, one issued by two different judicial bodies.

The second is to decide on an appeal against in the case of disqualification of the head of the

National Authority.
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