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Guarantees the accused a Fair trial
Prepared by: Samer Mousa Mmtaz Alnamari
Supervisor: Dr. Nabeeh Saleh

Abstract:

When the accused commits a crime or a criminal act or behaviour,
that arises a State's right to punishment, and the only way to fulfil this
punishment is the criminal advocacy, so the code of criminal procedure
was found to regulate and implement Penal Code (Law of Criminality
and Punishment) and there must be guarantees for the accused during the
trial proceedings guaranteed by international conventions and procedural
legislation in order to reach a fair, impartial and neutral trial. And here it
was needed to make the accused aware of these guarantees during the
trial procedure by the Palestinian code of criminal procedure # 3, 2001
that’s governing court proceedings against the accused in criminal
proceedings, where the accused guarantees ensured during court
proceedings by incorporating international treaties and enshrined in the
code of criminal procedure, under the rules of court that it must respect
and apply proper application.

The purpose of this study is to look at the safeguards guaranteed

under the law and as provided for purposes of applying them to a fair



trial, covering the guarantees of the defendant as the basis for fair trial
and indicate those foundations at the level of the General rules, in terms
of the guarantees of the accused in the international conventions and
guarantees of the accused under the Palestinian Basic Law amended in
2003, adding of showing the guarantees of the accused at the level of the
private rules related to the General rules during the proceedings through
highlighting , which is the principle of public trial, and the presence of
the accused, the speed of procedures and criminal prosecution separation,
assuming the principle of presumption of innocence, and restricting the
court proceedings, as well as guarantees for the accused, and for him to
plead guilty, and the case file, the right to counsel, right to silence, the
right of the accused to call witnesses and discuss them, make requests and
defences, and codifying procedures, in addition to the statement of the
manifestations of the fair trial, which guarantees manifestations of the
penal provision in terms of its importance, and causes,and guarantees the
right of the accused to appeal against penal provisions, down to a fair,
impartial and transparent access to the truth.

Despite the importance of this special guarantees during the trial, it did
not receive sufficient attention and due consideration, especially in
Palestine, there is no scientific study that deals with guarantees of the

accused during trial proceedings under the code of criminal procedure,
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most researchers concentrate on primary accused during the verification
stage guarantees before the prosecution, through my work as a judge and
researcher and the wastage of court for such guarantees , | had to do
researches and objective examination of such assurances.

This study followed the law of inductivity and analyses, to access
applications for legal guarantees for the accused during the trial
proceedings, which falls to the Court to protect and apply the proper
application.

This research has been addressed in two classes, to reach the desired goal,
the researcher initially reviewed in Chapter 1. the guarantees of the
defendant as the basis for a fair trial into two sections, the first section
examined guarantees of the accused in two demands, the first
requirement: the defendant guarantees at the level of general rules,
through two sections, section one: defendant guarantees in international
conventions, and section two: guarantees of the accused under the
Palestinian Basic Law amended in 2003. , While in the second
requirement: the defendant guarantees at the level of their own rules
through two sections, section one: guarantees of the accused in relation to
the General rules in the trial proceedings, the principle of public trial, the

presence of the accused, the speed of procedures and criminal prosecution
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Separation, assuming the principle of presumption of innocence, and
restricting the court proceedings. Section Il: the guarantees of the
accused, which arebeing aware of the charge, the right to counsel, the
right to call witnesses and discuss them, and right to make requests and
auditing procedures.The second section dealt with aspects of fair trial,
within two demands, the first requirement: causing the penal provisions,
In three sections, section one:causing conditions, section Il provisions
causing important conditions in reasons for judgment, the second
requirement: guarantees of the right of appeal, in two sections, section
one: what appeal means, section Il: ensuring the defendant right of
appealing.

Chapter Il dealt with that fair trial saves the guarantees of the accused, in
two sections, the first section has examined the concept of fair trial and
outlined three demands, the first demand: the definition of a fair trial, the
second demand: the base right to a fair trial, the third demand: the nature
of the right to a fair trial. Finally I finished with my recommendations
which showed my notes on the guarantees of the accused during the trial
phase, especially in the Palestinian code of criminal procedure, which is

the access to a fair and transparent trial.
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