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Arbitrariness In The Use Of Procedural Right In Civil Proceedings
Prepared by: Mohammad Khalil Mohammed Abu Rahma

Supervisor: Dr. Anwar Abu Aisha
Abstract:

The jurisprudents differed in determining the meaning of the truth according to their
philosophies. Although they all agreed on the existence of the idea of right, it had the great
effect in determining the basis of the theory of arbitrariness in the use of right.

The procedural right guaranteed by all legislation is a right decision for the individual and
the community to resort to the judiciary is a protected right and no difference in it is a
stand alone has no relation to the substantive right that protects him, there is difference
between the right to litigation and the case and there is a difference between the
prosecution, judicial and dispute.

The right to litigation is distinguished from other rights and is a means of protecting the
rights, not their purpose, and is constrained by the non-arbitrariness of its use.

The arbitrariness of use the right enters within the scope of the right to use the right, but
in the case of the use of the right outside the scope of the specified period, we are not to
arbitrariness the right in the right, but in the case of exceeding the right, which requires the
availability of its elements of error , damage and relationship the causation between them ,
while not requiring that officials responsible for procedural arbitrariness the availability of
damage is a presumed condition The arbitrariness of the procedural right is a general
principle that requires the use of legitimate.

The procedural legislation in force in Palestine did not include the theory of arbitrariness in
the use of the procedural right in explicit provision, although its provisions included many
cases in which a party to a case could exploit the text of the law or legislation to arbitrarily
abuse its procedural right. The court may resort to one of the proceedings at any stage,
whether the effect of this action on the substantive right is the object of the case or does not
affect, the plaintiff may resort to a court that is not competent in place, value or qualitative
in the case of the defendant. The procedural provisions regulate the jurisdiction of the
spatial, moral and qualitative courts so that the plaintiff cannot arbitrariness this right.

Sometimes the defendant's arbitrariness appears to be in the process of defending himself
when he presents many arguments that do not affect the subject and cannot be ignored by
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the court with the intention of prolonging the trial to harm the plaintiff or the defendant
resorting to appeal by the appeal, veto, retrial, To influence the ruling in question, with the
aim of procrastination and prolongation of the case, which led to legislation to establish
preventive provisions and means of preventing procedural arbitrariness, to show the
remedial role of the legislator to reduce cases of procedural arbitrariness in civil
proceedings.

The problems of the study in this thesis were within the scope of the developed theory of
arbitrariness in the use of the right in the field of actions taken during the civil action, and
by asking a set of questions, most of which are in the statement of the site of this theory of
the law, and whether this theory is stand alone or it interferes Within the scope of other
theories? What is the position of legislation? What are the situations in which the theory
can be applied during the proceedings? What are the effects of abuse? Does this theory
play a different role than other similar theories?

The conclusions reached in this letter can be summed up in the fact that the abuse of
procedural right in a civil action can only be envisaged if the right is used in a certain way,
a modern theory of its own, consisting of the intention to harm the adversary and
prejudicial to the interest The purpose of the use of the right, and its purpose is to achieve a
balance between interests, is an ethical and social means, which prohibits the deviation
from the right of its economic, social and moral goals.

Therefore, it is recommended to work towards the unification of judicial decisions and to
restore civil liability to the theory of abuse of procedural right when the elements of its
existence are available, and not to other theories such as the theory of misuse of the right or
the theory of error and the need to include this theory as a constitutional principle, Personal
or financial rights, and the inclusion of legal provisions defining procedural rights within
their objectives to reduce arbitrariness with the need to establish procedural penalties for
their violation, and granting the Court broad powers to prevent arbitrariness with the
creation of controls intended to prevent arbitrariness before it occurs.
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