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Abstract
Prescription and its effect on adherence to civil proceedings

Comparative study

This thesis deals with the topic of prescription and its effect on

commitment in civil dealings.

It mainly included two prescription systems, the system elicited from
Latin  jurisprudence which is drop prescription and the system
acknowledged by the two islamic schools of thoughts, the Malki and the

Hanafi that is prescription which invalidates the lawsuit hearing.

Thus it includes aspects of difference and affinity between these two

systems.

We divided it into an introduction, aforeword, four chapters and

finally the conclusion and recommendations.

In the foreword we supplied a definition of the research topic and
the controversy it arouses, the importance of the topic and the

methodology we followed.

The foreword contains a briefing on what is meant by commitment
and the reasons that validate cessation of commitment which is the topic of
the research. When we came to the topic of the research, we dealt in the
first chapter, with the definition of prescription in so far as its meaning is
concerned. . We came up with a definition for each system. Then we dealt
with its historical evolution in both Latin jurisprudence and the two

schools of thoughts of Malki and Hanafi.

Afterwards we examined the basis of prescription and the
viewpoints around it, and we concluded that the basis stands for public
interest and stability of interaction in society within the two-prescription

system.
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We move on to tackle the legal nature of prescription and we

concluded that it is a matter of rebuttal.

Finally we differentiated between prescription and other similar

system like acquisition prescription lapse duration and litigation lapse.

In the second chapter we explained the stipulations of prescription.
In the first research we dealt with the condition of term abatement
concerning its duration reckoning, start of validity chronology system

used, and obstacles like interruption or cessation

In the second research we dealt with the condition of the creditor’s
disclaim where we showed the specific meaning of disclaim, its importance

and terms of its validity.

In the third research we explained the denial as a final condition in

prescription system which precludes the lawsuit hearing.

In the third chapter we clarified the prescription as a must rebuttal
on the part of the beneficiary which the court is unauthorized to arouse on

its own, because it is irrelative with the public system..

We explained,as well, the time of binding to prescription and the
court involved , showing the validity of raising it before the court of merits
whatever shape the lawsuit has ,while it is invalid to raise it before the
high court of appeal in Rammallah or before the Supreme court in Jordan
or before the cassation in Egypt as it has no connection with the public

system.

We explained, thereafier about those who are legally qualified to
adhere to prescription showing that both the debtor and the other
beneficiaries like the creditors and the successors, general and particular

are qualified for that. As regards proving prescription we clarified that is
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subjected to the general rules for proving because of none existence of
relative special pronouncement with the validity of putting the plaintiff
under the oath on request of defendant as stated in the “ Judicial Rules”
Journal (AL-MAJALA). Finally we dealt with relinquishment by
prescription showing its validity after the establishment of right in it on
completion of duration. Then we showed how relinquishment is effected
explicitly or implicitly and the conditions of it’s validity in respect of the

availability of legal capacity , and its occurrence knowing and evidently .

We examined, as well the legal nature of relinguishment
differentiating between the prescription system that precludes lawsuit
hearing and the relinquishing prescription system with the conclusion of
considering it a confirmation of the creditors right according to the first
system and legal practice with solitary irade according to the second one.
moving on we arrived at the effect of relinquishment showing that it leads
to restraining the creditors from adherence to prescription and to
extinguishment of right in it and the start of a new period that has the
same duration of the former if relinguishment was effected by practice

other than fulfillment.

In the fourth chapter we explained the effects of prescription
differentiating between the prescription which precludes the lawsuit
hearing by commitment and its supplementing and the relinquishing
prescription system by none commitment and its supplementary with
normal not none commitment applicable to both system in which the
debtor is not compelled to fulfil the obligation spite of its validity. Finally
we explained how the effects of prescription are conveyed to both public
and private successors. Then we dealt with the effects of differentiation
between the prescription system which precludes lawsuit hearing and the

relinquishing prescription system. With respect to that we focused on the
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position of prescription system in the civil law identifying the crux facing
the Jordanian legislator and the Iraqi legisiators as well, when he
included prescription that precludes lawsuit hearing in the reasons behind
abatement of the rights despite express pronouncement of none abatement
with prescription, restricting the matter to refraining from lawsuit hearing.
we have presenting a solution for this problem through a suggestion to
change the tittle of the chapter to become “expiring without fulfillment or
with matching definition “justifying the choice of this title by convincing

reasons.

We clarified, as well, the applicable law to prescription in the field
of private international law differentiating between relinquished
prescription subjected to law which governs commitment and prescription

system which precludes lawsuit hearing subjected to judge’s law.

We came to denial as an obligatory condition for adherence to
prescription which precludes lawsuit hearing contrary to relinquished
prescription. As for fulfillment presumption as a basis for prescription, as
seen by some , we showed its invalidity in all shapes as submitted
regarding prescription system which precludes lawsuit hearing because of
its being related to the right it self. We came, as well, to differentiation
stated by Malki jurisprudence between documented passive debts and not
passive debts in the prescription system which precludes lawsuit hearing
taking into account that by the first the lawsuit can be heared whatever the

long the period is on contrary to the second.

We focused, as well, on putting the debtor under oath in the
prescription system which precludes the lawsuit hearing as it fell in the
code of Imam Malek and in the sayings of several Maleki jurisprudence in

order to the creditors claim.
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In the conclusion and the recommendations we concluded that the
prescription system which precludes lawsuit hearing which is decided on
by both Maleki and Hanafi schools of thoughts surpasses in many aspects
the relinquishing prescription system elicited from Latin Jurisprudence.
We advised the Palestinian legislator, being in preparation for the civil
code, to adopt completely prescription system, which precludes lawsuit
hearing as it is of doctrinal and ethical origin meant for realization of
Justice. We advised as well, the Jordanian and Iraqi legislators, the

Supreme Court of appeal in Gaza and the court of appeal in Rammallah,

on what we have seen throughout the research.
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