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Instrument and means as a location for the occurrence of a crime in the
penal law in force in Palestine

Prepared by: Sharif Mohammad Shihdeh Al-Shareif
Supervisor: Dr. Fadi Rabai

Abstract:

The study aimed to identify the impact of the instrument and means as a location for the
occurrence of a crime in the penal law in force in Palestine. It also aimed to identify the
impact of the instrument and means on the material and moral elements of the crime, in
addition to clarifying the impact of the instrument and means on criminal punishment,
and determining the impact of the instrument and means on modifying the legal
description of the crime.

The problematic aspect of this study is that the penal law in force in Palestine does not
specify the main components upon which the legislator relies in determining the impact
of criminal means and tools on the realization and establishment of criminal liability, as
well as their impact on punishment.

This study follows a descriptive and analytical approach by analyzing the criminal
articles related to means and tools in the penal law in force in Palestine, in addition to
presenting jurisprudential opinions and judicial decisions in Palestine and in
comparative countries in this regard. The researcher also attempted to draw on some
legal texts from comparative countries to clarify a specific issue or deficiency in
Palestinian penal law. Therefore, the comparison was for the sake of reference and not a
comprehensive comparison of all aspects of the study. This study reached a number of
conclusions, the most important of which is that the Palestinian penal legislator did not
devote specific texts to criminal means and tools, i.e., specific legal rules that specify
each means and tool and the resulting legal effects. Rather, these means and tools and
their resulting effects were presented as constituent elements of crimes, including the
weapon in the crime of firing firearms, the means of torture in the crime of aggravated
murder, and the tool (poison) in the introduction of toxic and harmful substances. In
many circumstances, the means and tools used in committing crimes play a significant
role in revealing the criminal intent of the perpetrator.

In light of the previous findings, the study made a set of recommendations, the most
important of which are: Jordanian legislators in the Penal Code and Palestinian
legislators in other special penal laws, such as the Cybercrime Law, should develop a
general and comprehensive theory of the impact of means and tools on the legislative
and legal model of crimes in general. The study also removed the ambiguity in the text
of Article (330) of the current Penal Code by emphasizing the presence or absence of a
tool in the material element of the crime, as is the case in Decree-Law No. 10 of 2018
regarding Palestinian cybercrimes. The study also recommended that Jordanian
legislators follow comparative legislation by recognizing that murder by poison or
harmful substances is an aggravating circumstance for the crime of intentional murder,
given that the use of these methods indicates treachery and betrayal. This crime usually
only occurs against those the victim trusts. Furthermore, killing the victim peacefully or
with harmful substances is an easy method to commit and difficult to prove.

Keywords: Crime, criminal means, criminal tool, legal model, cybercrime.
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