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Over the authoritative criminal verdict in the civil courts in the Palestinian
Code of Criminal Procedure (A comparative study).

Prepared by: Jamal Mohammed Mahmoud Abu-Alrob.
Supervisor: Dr.Nabih Saleh

Abstract

The study aimed to explain the validity of the criminal judgment before the civil judiciary.
The researcher divided the study into five chapters, based on the comparative approach. The
Palestinian and Jordanian legislations dealt with similarities and differences. The first chapter
deals with the definition of penal provision, which defines it as a judgment issued by a
judicial authority legally authorized in respect of a case concerning the denial or the
confirmation of certain criminal conduct according to the provisions of the law. The
judgments of the ordinary courts and the exceptional courts, the decisions of the
administrative bodies having jurisdiction, the difference between the strength of the case in
each case, and the decisions of the administrative committees authorized by the legislator to
decide on a crime punishable by law.

The researcher then made an official statement of the foreign penal judgment, and the foreign
judgment is any ruling issued by a foreign judicial body in the name of the sovereignty of the
state to which the judicial branch belongs regardless of where it is located. There are those
who have taken the foreign penal judgment, and there are those who did not take it. In
Palestinian legislation, the foreign penal judgment has the power of the case in case it agrees
with the provisions of the Palestinian implementing law to which it refers, and on this basis,
Of its validity and its compatibility with Palestinian laws.

The researcher also referred to the ruling issued by the occupation authorities and defined it
as the decision issued by a judicial authority in the name of the sovereignty of the foreign
state of the occupying state, in the case of the criminal case with acquittal or conviction, and
these judgments issued by the occupation authorities do not have the power of the case that
has no jurisdiction before the national judiciary.

In the second chapter, the concept of criminal jurisdiction was presented to the civilian and its
foundations. In the first part, the concept of criminal jurisdiction over the civilian is discussed
in terms of considering this rule as a departure from the general rule in the authentic.

On the basis of this rule, if the civil action was brought before the civil court, and there was a
criminal case related to it, or during the course of the civil action, The civil court must stop
the civil proceedings pending a final and final ruling in the criminal case.

In the third chapter, the conditions of the authoritative judgment of the criminal court before
the civil courts were reviewed, and the concept of penal provision, which has the authority
before the civil judiciary, and the provisions that do not constitute authoritative provisions,
including civil fines and disciplinary judgments, decisions issued by the Public Prosecutor's
Office, Issued by the foreign courts and the courts of the occupation authorities. The
researcher then referred to the invalid rulings, which are valid in the event that these rulings
become final. The researcher referred to the nullified judgments. These rulings do not have



the authority before the civil courts. Which is lost as a judgment or has suffered a
fundamental defect in its being.

The researcher examined the criminal judgment of acquittal or conviction before the civil
courts, and found that these provisions have the authority before the civil courts, except that
the criminal judgment that acquires the acquittal does not have the authority to not punish the
act. It is possible that the act constitutes harm to a person, but the act does not require
punishment, and therefore the civil court to compensate the victim, without the existence of a
penalty.

In this study, we found that the civil court, if it is considering a case related to a penal
judgment before the criminal court, ceases to adjudicate it pending the judgment of the
criminal court, so that there is no contradiction in the judgments, on the one hand, From the
occurrence of the incident and its proportion to the accused, and precedes the criminal
judgment detailed investigation, and naturally the verdict of the criminal justice closer to the
truth, and the criminal case belongs to the entire society and raise his name and required by
the public order criminal claim related to the lives and freedoms and sanctities, M issued by
the Criminal Court have evidence against all, you must fulfill before all people, regardless of
whether it was an adversary of the criminal case and was not an adversary in it.

If the validity of the penal provision before the national judiciary is a manifestation of the
rule of criminal action against the civil action, and since it is a requirement of public order, it
must be implemented even if the opponents agree otherwise, and the judge to apply it on its
own even if waived by the opponents, A situation that was even for the first time before the
Court of Cassation.

The researcher made the recommendations at the end of the study, the most important of
which: The Code of Criminal Procedure must include the necessary definitions so as not to
get conflicts in the definitions and thus lead to problems in application in the courts. The
Palestinian legislator must differentiate between the final judgment and the court ruling, since
the ruling is considered the provision in which all ordinary and extraordinary appeals were
exhausted. The Palestinian legislator must detail the articles of reporting in the civil and
criminal laws in order to indicate the time when the sentence In both Tribunals. An article
must be enacted in the Palestinian Code of Criminal Procedure that deals with the separation
of the criminal court in the civil action of the criminal case at the same time.
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7® Code civil, Version consolidée du code au ler janvier 2013. Edition: 2013-01-06: Article (1351): L'autorité

de la chose jugée n'a lieu qu'a I'égard de ce qui a fait I'objet du jugement. 1l faut que la chose demandée

soit la méme; que la demande soit fondée sur la méme cause; que la demande soit entre les mémes parties,
et formée par elles et contre elles en la méme qualité.
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8 Code de procédure pénale, Edition : 2015-10-18: Article (1): L'action publique pour I'application des
peines est mise en mouvement et exercée par les magistrats ou par les fonctionnaires auxquels elle est
confiée par la loi.
Cette action peut aussi étre mise en mouvement par la partie 1ésée, dans les conditions déterminées par le
présent code.
# Code de procédure pénale, Edition : 2015-10-18: Article (2): L'action civile en réparation du dommage
causé par un crime, un délit ou une contravention appartient a tous ceux qui ont personnellement souffert
du dommage directement causé par l'infraction. La renonciation a I'action civile ne peut arréter ni
suspendre I'exercice de I'action publique, sous réserve des cas visés a I'alinéa 3 de I'article

640a (Gl aa el ¢ iadl eladll alal liall aSall dna o dl) o)) 0%
# Code civil, Version consolidée du code au ler janvier 2013. Edition: 2013-01-06: Article (1351): “L'autorité
de la chose jugée n'a lieu qu'a I'égard de ce qui a fait I'objet du jugement. Il faut que la chose demandée
soit la méme; que la demande soit fondée sur la méme cause; que la demande soit entre les mémes parties,
et formée par elles et contre elles en la méme qualité”.
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% Code de procédure pénale, Edition : 2015-10-18: Article (4): “L'action civile en réparation du dommage

causé par l'infraction prévue par I'article 2 peut étre exercée devant une juridiction civile, séparément de

I'action publique. Toutefois, il est sursis au jugement de cette action tant qu'il n'a pas été prononcé

définitivement sur I'action publique lorsque celle-ci a été mise en mouvement. La mise en mouvement de

I'action publique n'impose pas la suspension du jugement des autres actions exercées devant la juridiction

civile, de quelque nature qu'elles soient, méme si la décision a intervenir au pénal est susceptible
d'exercer, directement ou indirectement, une influence sur la solution du procés civil”.
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136 CODICI Codice di Procedura Penale Parte Prima Numero 23, 2011 Art (75):
Rapporti tra azione civile e azione penale.
1. L'azione civile proposta davanti al giudice civile pud essere trasferita nel processo penale fino a quando
in sede civile non sia stata pronunciata sentenza di merito anche non passata in giudicato. L'esercizio di
tale facolta comporta rinuncia agli atti del giudizio; il giudice penale provvede anche sulle spese del
procedimento civile.
2. L'azione civile prosegue in sede civile se non ¢ trasferita nel processo penale o é stata iniziata quando
non é pitl ammessa la costituzione di parte civile.
3. Se l'azione ¢ proposta in sede civile nei confronti dell'imputato dopo la costituzione di parte civile nel
processo penale o dopo la sentenza penale di primo grado, il processo civile & sospeso fino alla pronuncia
della sentenza penale non piu soggetta a impugnazione, salve le eccezioni previste dalla legge.
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L’article 319 du Code penal: “Quiconque, par maladresse, imprudence, inattention, négligence ou

inobservation des réglements aura commis involontairement un homicide ou en aura été involontairement

la cause sera puni d'un emprisonnement de trois mois & deux ans *sanction, durée, montant* et d'une
amende de 1.000 F a 30.000 F *taux résultant de la loi du 30 décembre 1977*”.
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Code penal, Edition: 2016-04-03, L’article (226) du Code penal alinéa (6): “Le fait de causer, dans les

conditions et selon les distinctions prévues a I'article 121-3, par maladresse, imprudence, inattention,

négligence ou manquement a une obligation de prudence ou de sécurité imposée par la loi ou le

réglement, la mort d'autrui constitue un homicide involontaire puni de trois ans d'emprisonnement et de
45 000 euros d'amende.

En cas de violation manifestement délibérée d'une obligation particuliére de prudence ou de sécurité

imposeée par la loi ou le reglement, les peines encourues sont portées a cing ans d'emprisonnement et a 75

000 euros d'amende”.
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"% Code de procédure pénale, edition: 2016-04-03, Article (497): “La faculté d'appeler appartient : 1° Au

prévenu ; 2° A la personne civilement responsable quant aux intéréts civils seulement ; 3° A la partie

civile, quant a ses intéréts civils seulement ; 4° Au procureur de la République ; 5° Aux administrations

publiques, dans les cas ou celles-ci exercent I'action publique ; 6° Au procureur général prés la cour
d'appel”.
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