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e Abstract

This study aims to determine the legal status of Palestinian political
prisoners held in Israeli Detention Center in light of international
humanitarian law. The researcher looks into belligerent occupation in
general and the Israeli belligerent occupation to the Palestinian Territories in
particular as the basis for such determination. The study attempts to explore
Israeli flagrant violations against political prisoners, including torture, which
are tantamount to war crimes.

The first chapter points to the legal bases that prove the illegality of Israeli
belligerent occupation of the Palestinian Territories by expounding wars
throughout history. It brings into view Article 51 of the United Nations
Charter and relevant resolutions by the UN General Assembly which banned
the use of force or the threat to use force in contravention of United Nations
principles. The study shows that Israeli occupation to Palestinian Territories
constitutes a temporary “de facto” situation rather than a legal one.

This is manifested in provisions of The Hague regulation of 1907 and the
1949 Geneva Conventions although Israel does not apply the 4th Geneva
Convention citing that its occupation is a long-term one and has a special
status.

Customarily, an occupation does not take up legal sovereignty which stays
with the deposed sovereign government but tries to obstruct the legal
government from practicing authority over the occupied territory.
Additionally, international law forbids annexation and considers it an
measure method to acquire property.

The United Nations Security Council and General Assembly adopted dozens
of resolutions that condemns Israeli administrative, legal and fiscal
measures that aimed to annex the city of Jerusalem.

The study demonstrates the 4th Geneva Convention of 1949 relevant to the
protection of civilians in Time of War which Israel adamantly denies its
applicability over the Occupied Palestinian Territories although Israel had
ratified it in 1951. Later on and in an attempt to deceive international public
opinion, Israel recognized the applicability of the "Humanitarian provisions
of the Convention™ when it claimed it was preserving "Public safety and
order".

In several parts, the study deals with relevant subjects which could not be
overlooked from the applicability of the Convention in cases of international
armed conflict and internal armed conflict and the various alleged Israeli
justifications for the non-applicability of the Convention on the Occupied
Palestinian Territories.

The study concludes that even Palestinian National Autonomous Areas
under control of the Palestinian National Authority are "Occupied



Territories™ and therefore it is under actual control of the Israeli belligerent
occupation. Thus, the Convention is applicable in its entirety.

Before determining the legal status of Palestinian political prisoners, we
have to point first to the lawful right of the Palestinian people to resist the
occupation. This right is closely linked to the right to self-determination.
Chapter Il deals with this issue through defining this right and its legal merit
in accordance with international treaty and various resolutions by the UN
General Assembly. Israel's denial of this right constitutes an act of
"Aggression” because the Palestinian people have the legal right to use all
legitimate means, including armed struggle to realize its right to self-
determination. Actions by the Palestinian resistance movement must comply
with rules of behavior as provided for in international law particularly The
Hague Convention of 1907 and Protocol One.

The researcher is able to determine in Chapter 111 the legal status of political
prisoners after thorough explanation of the resistance, its concept and
instruments, the legal status of prisoners in light of The Hague and Geneva
Conventions and the two Protocols although Israel treats as common
criminals and not as prisoners of war in accordance with the 3rd Geneva
Convention.

Chapters IV to VII illustrate Israeli violations of the rights of Palestinian
political prisoners including collective punishment in clear contravention of
international law and human rights principles. The study draws attention to
the locations of Israeli detention facilities, located outside the Occupied
Territories, in deliberate contravention of Article 76 of the 4th Geneva
Convention. Conditions in these facilities are often sub-human and disregard
international norms. Israeli authorities often exile Palestinian activists in
total breach of Article 49 of the same convention. Israeli policy of placing
Palestinians under administrative detention, often for prolonged periods of
the without charge or trial is based upon the British Defense “ Emergency”
Regulations of 1945, although the British government had annulled these
regulations by an act of parliament pursuant to the withdrawal of British
forces in May 1948.

Furthermore, the study earmarked a special chapter on the torture of
Palestinian prisoners pointing out torture centers. The author cited the
legislation by which Israel had legalized torture of prisoners and how is
approved by the Israeli High Court of Justice. Israeli authorities practice
torture in total disregard to international instruments and norms especially
Article 8 of the Rome Principles of 1988 establishing the International
Criminal Court under which torture was determined as a war crime in
accordance with provisions of the international humanitarian law.

Practices perpetrated by Israel in the Occupied Palestinian Territories (and
the USA in Iraq) constitute a war crime and both countries must be held



accountable in accordance with Resolution 3103 of the UN General
Assembly which obliges the occupier to treat detainees as prisoners of war.

Finally , the study deals with the Oslo Accords and the incorporated
provisions regarding release of political prisoners. As a result, Israel
unilaterally determines the number of prisoners to be released in what they
term as "Confidence building or bona fide measures”. Thus, prisoner
releases were affected by the ebb and flow of the bilateral relations rather
than the principles of international humanitarian law.

The study pointed also to prisoner releases from 1948 until 2004 including
the recent release of six Egyptian students in return for the Israeli spy
‘Azzam 'Azzam.

The study recommended:

1- States Party to the 3rd Geneva Convention must espouse legislations
penalizing individuals who perpetrate or order other to perpetrate crimes
against Palestinian political prisoners and must also "Hunt" those accused of
perpetrating or ordering such crimes;

2- States Party to the 4th Geneva Convention should reconsider
requirements of membership to the said convention in order to allow
resistance movements the same rights afforded to members of armed forces
of States Party to the Convention.
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COMITE INTERNATIONAL
DE LA CROIX-ROUGE

HANDOVER CERTIFICATE

The International Committee of the Red Cross
hereby confirms, that it has received under
its auspices on the 24th of November 1983,

6 Israeli prisoners of war from the Palestine
Liberation Organisatibn.

For the PLO For the ICRC

Nk X
a?t,c//// g?
\ .

:JAAY| Ml@@f%ﬂ‘g&uﬁi
oYl aliall lalgall Lao ity
- th_m! 54\..—.-:0
o Ortially ol 3 Lsle a3 cualianl W3l paa ¥ culuall Lyall Talll 55
sl srsaltl] Bafisa foacnal Bl og el Bice SR 50EH, ki

2ol il Zeplg ol Sl 56 ‘Mfuﬂma
34all g asladl oy 3 st
c:‘.’d"?‘ \IRVN JARVA £



Place : Tripoli, Lebdfwit

Date

Attention ICRC.

We hereby state, that the PLO will release the six
Israeli POWs in a simultaneous exchange for all
prisoners in Insar, Sidon, Tyre and Nabatiye, 100

( one hundred ) prisoners detained in Israeli prisons
( including the 37 ( thirty seven ) captured on the
boats ) and the archives from the Palestinian Research
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Center.
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