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Agency for Litigation
Prepared by: Afif Ibrahim Yousef Ghatasha
Supervisor: Dr. Mohammed Khalaf

Thesis Abstract

In general, the agency is of particular significant in practice. Using the agency is a
common practice in many dispositions, including sale, purchase, lease, payment of debts,
and so forth. Perhaps the most prominent manifestation of agencies is the agency for
litigation. This is of pivotal importance in the lives of individuals and in judicial
functions. A considerable number of people have exercised this legal profession,
commonly known as lawyering. According to relevant laws, the agency for litigation is
almost exclusive to lawyers who appear before courts. Along this vein, lawyers have
played an increasingly important role as the claim and defence of rights before courts
require expertise in law, including various fields. It also necessitates a full-fledged
knowledge of multiple proceedings applicable in court.

Using a research methodology of induction and inference, | have examined the
agency for litigation as a contract and a manifestation of agency, or the so-called
consensual agency, in general. An analysis- and comparison-based approach is applied. |
have concluded that Egyptian and Jordanian laws provide more relevant details. Many
laws of Arab countries have borrowed from both laws. Of these is the Draft Palestinian
Civil Law, which is also consistent with the Jordanian Civil Law. In my research, | rely
on the Egyptian and Jordanian Laws, comparative laws, and the Mejelle (The Ottoman
Courts Manual), with a particular focus on describing how the Draft Palestinian Civil Law
is in conformity with these regulations.

The thesis begins with a brief introductory chapter, entitled ‘Historical
Development of the Agency for Litigation’. The thesis is divided into four chapters: (I)
The Essence of the Agency for Litigation; (1) Elements of the Agency for Litigation; (I11)
Scope of the Agency for Litigation; and (V) Effects and Termination of the Agency for
Litigation.

Chapter |1 comprises three sections. Addressing the concept of the agency for
litigation, Section 1 provides a linguistic and customary definition of the agency for
litigation. Section 2 elaborates on features of the agency for litigation, including a
distinction from other closely related contracts, namely contractual agreements and
employment contracts. The agency for litigation means the performance of a legal act on
behalf of the principal; it is the power to perform the acts and procedures necessary to
institute, pursue and defend the action at law, to take precautionary measures until a
judgement is rendered on the merits of the action in the level of litigation, in which the
principal is appointed, and to be notified of such judgement. Section 3 provides an
overview of the legal status of the agency for litigation under the Holy Quran, al-Sunnah,
Islamic jurists’ consensus and legislation. It also explores the of both permissible and
obligatory status/provision of the agency for litigation.

Chapter Il examines elements of the agency for litigation, including in cases where
a relevant provision is not stated. As a consensual contract, however, elements of the
agency for litigation are treated as a contract. The chapter includes three sections. Section
1 addresses the existence, expression, and validity of mutual agreement. Section 2



investigates the existence and legal status of the object. Section 3 covers the content,
conditions and proof of the reason.

In three sections, Chapter 111 reviews the scope of the agency for litigation. Firstly,
the personal scope entails persons of the agency for litigation, namely the principal and
the agent. Conditions to be met by both are explored. Secondly, the thematic scope
involves the subject matter (i.e. object) of the agency for litigation. In terms of legal
dispositions (the subject matter of the agency for litigation), the scope of such agency is
either narrow or broad. Accordingly, legal dispositions are general and private. Some are
only private and need a special agency, such as arbitration, release, endorsement of the
right, etc. Thirdly, the circumstantial scope refers to time and place of the agency for
litigation.

Chapter IV elaborates on effects of the contract of the agency for litigation.
Section 1 addresses obligations, responsibility and powers vested in the agent. It also
investigates the financial relationship between the principal and the agent (lawyer).
Section 2 reviews deficiencies of the agency for litigation, highlighting cases where
imperfect knowledge is mere or absolute. In the latter case, imperfect knowledge
stipulates that the action be dismissed. The section describes the most salient deficiencies
of the agency for litigation. Finally, Section 3 explores termination of the agency for
litigation in light of the general rules for terminating contracts. The agency for litigation
may be terminated for special causes, which derive from personal considerations by the
principal or agent. Sometimes, the fact that the agency for litigation is not an obligatory
contract is cited for termination.

This investigation shows that the agency for litigation is one of a special kind. It is
distinct from other agencies and contracts. Consensual as it is, the agency for litigation is
concluded on grounds of a mutual agreement. Formality is required for proof, rather than
for conclusion of the contract. Furthermore, the agency for litigation is not binding.
Following notification of the other, each party can terminate it at any time. It is also
different from representation. The agency for litigation is an agreement (contract), which
sets forth its scope. Representation is a disposition that is driven by an individual’s will;
that is the principal’s. Accordingly, the status of representation is endowed on the
representative. Like other contracts, establishment and continuance of the agency for
litigation is based on mutual consent, object, and reason. As a contract, these are the
elements of the agency for litigation.

Evidently, the principal must fulfil the capacity of an adversary party. This is
expressed by the capacity for adversary proceeding and the capacity for litigation. In the
procedural domain, the capacity for adversary proceeding is one of obligation. On the
other hand, the capacity for litigation denotes the power of the adversary party to initiate a
proceeding before the court. According to Article 79 of the Draft Palestinian Law of Civil
and Commercial Procedure, initiation of an adversary proceeding is allowed to any person
who is capable of performance. In line with the French jurisprudence, this is a necessary
condition that must be met by the adversary party. Despite the fact that they make
reference to general rules, Egyptian and Jordanian laws do not provide for such condition.
A principal’s capacity must be fulfilled at the time the action is instituted and it must
continue while the action is under consideration. In the majority of countries, laws on
procedure and legal profession restrict agency to lawyers alone, but also allow relatives of
the adversary party up to a certain degree to be agents under particular conditions. In the
case of multiple agents, the Mejelle and Jordanian Civil Law clearly provide for the extent
of the power a relative can solely initiate the proceeding. Neither the Draft Palestinian
Civil Law nor the Egyptian Civil Law addresses this issue. It is only provided for by the
Egyptian Procedural Law. On the other hand, the Palestinian Procedural Law leaves the
matter to customary practice.



According to civil laws and the Mejelle, the agency for litigation is considered as
special. A special agency is required because it is deemed to be an act of disposition.
However, according to procedural laws, the agency for litigation is both general and
special. These laws provide a set of models for both types. Compared to the Palestinian
Law on the Bar Association, the Egyptian Law on the Legal Profession and Jordanian
Law on the Bar Association provide a more detailed description of the regulation and
demonstration of the lawyer’s agency. By contrast, the Palestinian Law on the Bar
Association needs to be reviewed and complemented.

In conclusion, imperfect knowledge which precludes validity of the agency for
litigation is of the absolute type. Due to an inherent defect, this is mostly evident in the
special agency for litigation, particularly in the subject matter (object) of the agency as
well as in the name of the plaintiff or defendant. This defect makes the adversary
proceeding invalid and, as a consequence, the action rebuttable. The adversary proceeding
is a component of public order. Based such agency, the court is required to dismiss the
action on form at any level of the litigation, even before the Court of Cassation. To save
the court’s effort and reduce the period of litigation, the court would rather investigate
whether the agency given to the agent (lawyer) is valid, authorising him to appear and
proceed with the action.
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