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The doctor's responsibility to miss the opportunity

Prepared by: Subhi Samir Subhi Shawar
Supervisor: Dr. Ahmad Sweity
Abstract

The medical profession occupies the forefront in being one of the important
professions, This is based on its nature, which is based on dealing with the
human race, which obliges the doctor to abide by all the accuracy and honesty
dictated by the regulations and assets of his profession, In order to preserve
the integrity of the human spirit, this profession remains an ethical and
humane profession, and therefore there must be firm foundations and specific

standards that everyone working in the medical framework must abide by.

The Palestinian legislator regulates civil legal responsibility in its two parts:
contract and tort in the general rules contained in the Code of Judicial
Judgments in general, and that the Civil Violations Law No. 36 of 1944 with
its amendments specialized in the issue of tort responsibility in particular, but
the applicable legislation related to civil responsibility was not specifically
reviewed. The doctor’s responsibility in case the opportunity for recovery,
treatment or life is missed. This responsibility is still unclear, especially in
light of the scientific and technological development that the world is going
through, which poses a threat to the lives of individuals, and threatens the
community’s trust in the medical staff. Due to the large number of medical
errors and professional and functional abuses committed by medical staff, and
the increase in human and material losses resulting from them, for which no

one can claim compensation for them, specifically for missing the



opportunity, and facing many difficulties in proving this matter in the absence

of clear legal rules that address this issue.

The basis on which the idea of missing the opportunity to recover or life was
based was not a matter of agreement between the various legislations, as wide
controversy arose in this field. Because the idea of missing an opportunity
stems from pure possibilities that may or may not happen, but it appears
significantly in the medical field, especially in the occurrence of recovery, so
when this opportunity is missed by the patient or any other person associated
with the patient such as his family that supports him and his family members,
the responsibility rests on the doctor, and at the same time The aggrieved
person has the right to claim compensation resulting from the missed
opportunity based on reasonable reasons, in accordance with the normal
course of things, so that it is said that the loss of this opportunity in itself is a
damage that has already occurred, resulting in a prejudice to the financial
interest or direct prejudice to the person of the injured, and this compensation
is within Conditions and special cases, and this will be clarified through this

study.

The study is based on addressing and analyzing the concept of missed
opportunity and distinguishing the damage of missed opportunity from other
damages, and the extent to which it can be embodied on the legal legislative
reality in a way that guarantees the patient, his relatives, his family, or anyone
who was harmed by the missed opportunity, full compensation for any loss
that may be incurred when available. The pillars of missed opportunity, and
until this moment there is no law that controls or treats this issue, despite the
presence of a large number of medical abuses and errors that are committed
within the personal clinics of doctors or public and private hospitals. For all
this, the problem of the study revolves around the extent to which liability for

missed opportunity and how to estimate compensation for missed opportunity



within the framework of the medical field. Specifically, the missed
opportunity itself, regardless of whether the results were achieved or not,

missing the opportunity itself is a harm that deserves compensation.

So that the objectives to be achieved from this study are to clarify the idea of
the missed opportunity in an adequate and sufficient manner for the reader,
which enables him to rely on it as a legal interpretation to claim compensation
for the missed opportunity, following the descriptive analytical approach to
the texts and laws regulating the provisions of medical responsibility in
Palestinian legislation with a review of the most important decisions and
judicial rulings in this The matter, and for that, the study was divided into two
chapters, and each chapter is divided into two sections divided into several

demands and branches.

And for what has been previously explained, in the first chapter, the nature of
the harm of missing an opportunity and its elements, the legal basis for the
idea of missing an opportunity, the extent to which it is related to the medical
field and the medical responsibility that arises on the doctor in the event that a
medical error occurs during the exercise of his profession in both civil and
criminal terms, and the most important elements that must be available in

each of the Missed opportunity and damage claimed.

As for the second chapter, there was an extensive discussion of the claimed
compensation, the most important theories regulating this compensation and
how to calculate it.

At the conclusion of this study, we concluded that the missed opportunity is a
modern theory within the framework of medical responsibility that was
developed due to the patient’s inability to prove the causal relationship
between the doctor’s error and the damage caused in his final health

condition, and that the general rules in civil law are not sufficient to protect



the patient’s interest, in addition The existence of a legislative gap regarding
the issue of missed opportunity, and therefore it was necessary to append the
study with a set of recommendations as an outcome that the researcher
reached after his in-depth study of this regard.
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